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On January 31, 2017, President Trump announced the nomination of Judge Neil M. Gorsuch of the U.S. Court of Appeals for the Tenth Circuit (Tenth Circuit)
to fill the vacancy on the Supreme Court left by the death of Justice Antonin Scalia on February 13, 2016. Judge Gorsuch has served as a judge on the Tenth
Circuit since August 2006, and has also sat, by designation, on the U.S. Court of Appeals for the Ninth Circuit and the U.S. Court of Appeals for the District of
Columbia Circuit.

This report provides a tabular listing of cases in which Judge Gorsuch authored a majority, concurring, or dissenting opinion. The opinions are categorized
into three tables: Table 1 identifies opinions authored by Judge Gorsuch on behalf of a unanimous panel; Table 2 contains controlling opinions authored by
Judge Gorsuch in which one or more panelists wrote a separate opinion; and Table 3 lists cases where Judge Gorsuch wrote a concurring or dissenting
opinion (decisions where Judge Gorsuch wrote both the majority opinion and a separate concurrence are included in this final table). Opinions are identified
and briefly discussed in each table in reverse chronological order. The opinions are also categorized by their primary legal subject.

While this report identifies and briefly describes judicial opinions authored by Judge Gorsuch during his time on the federal court, it does not analyze the
implications of his judicial opinions or suggest how he might approach legal issues if appointed to the Supreme Court. Those matters will be discussed in a
forthcoming CRS report. Key CRS products related to the Supreme Court vacancy and Judge Gorsuch’s nomination are collected in CRS Legal Sidebar
WSLG1526, Vacancy on the Supreme Court: CRS Products, by Kate M. Manuel and Andrew Nolan.
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Summary

On January 31, 2017, President Trump announced the nomination of Judge Neil M. Gorsuch of the U.S. Court of Appeals for the Tenth Circuit (Tenth Circuit) to fill the vacancy
on the Supreme Court left by the death of Justice Antonin Scalia on February 13, 2016. Judge Gorsuch has served as a judge on the Tenth Circuit since August 2006, and has
also sat, by designation, on the U.S. Court of Appeals for the Ninth Circuit and the U.S. Court of Appeals for the District of Columbia Circuit.

This report provides a tabular listing of cases in which Judge Gorsuch authored a majority, concurring, or dissenting opinion. The opinions are categorized into three tables:
Table 1 identifies opinions authored by Judge Gorsuch on behalf of a unanimous panel; Table 2 contains controlling opinions authored by Judge Gorsuch in which one or
more panelists wrote a separate opinion; and Table 3 lists cases where Judge Gorsuch wrote a concurring or dissenting opinion (decisions where Judge Gorsuch wrote both
the majority opinion and a separate concurrence are included in this final table). Opinions are identified and briefly discussed in each table in reverse chronological order. The
opinions are also categorized by their primary legal subject.

While this report identifies and briefly describes judicial opinions authored by Judge Gorsuch during his time on the federal court, it does not analyze the implications of his
judicial opinions or suggest how he might approach legal issues if appointed to the Supreme Court. Those matters will be discussed in a forthcoming CRS report. Key CRS
products related to the Supreme Court vacancy and Judge Gorsuch's nomination are collected in CRS Legal Sidebar WSLG1526, Vacancy on the Supreme Court: CRS
Products (http://www.crs.gov/LegalSidebar/details/1526), by [author name scrubbed] and [author name scrubbed].

Majority, Concurring, and Dissenting Opinions by Judge Neil M. Gorsuch

On January 31, 2017, President Trump announced the nomination of Judge Neil M. Gorsuch of the U.S. Court of Appeals for the Tenth Circuit (Tenth Circuit) to fill the vacancy
on the Supreme Court left by the death of Justice Antonin Scalia on February 13, 20162 Judge Gorsuch has served as an appellate judge for the Tenth Circuit since August
2006, and has also sat, by designation, on both the U.S. Court of Appeals for the Ninth Circuit (Ninth Circuit) and the U.S. Court of Appeals for the District of Columbia Circuit
(D.C. Circuit).

During his tenure on the bench, Judge Gorsuch has served on three-judge or en banc Tenth Circuit panels that have issued over 2,700 judicial decisions.2 He has also sat, by
designation, on Ninth Circuit panels that issued decisions in 11 cases (in which Judge Gorsuch authored dissenting opinions in two cases) and D.C. Circuit panels that issued
decisions in six cases (for which Judge Gorsuch authored no opinions).‘—1

The Tenth Circuit, like appellate courts for other numbered circuits, generally reviews cases initiated within the geographic region over which the circuit has jurisdiction; in the
case of the Tenth Circuit, this includes the states of Colorado, Kansas, Mexico, Wyoming, and Utah, along with portions of Yellowstone National Park reaching into Idaho and
Montana.2 While the Tenth Circuit's docket includes cases touching upon a wide range of legal topics, including administrative law, bankruptcy, contract disputes, immigration,
intellectual property, and Indian Law, a significant portion of the docket involves criminal law and claims brought by federal or state prisoners concerning their convictions or
subsequent incarceration.g Unlike the Supreme Court, which enjoys "almost complete discretion" in selecting its cases, the federal courts of appeals are required to adjudicate
many cases as a matter of law and, as a result, tend to hear "many routine cases in which the legal rules are uncontroverted."Z Perhaps indicative of the nature of federal
appellate work, the vast majority of cases decided by three-judge panels of federal courts of appeals are decided without dissent,2 and the Tenth Circuit is no exception.2

This report provides tabular listings of the roughly 854 cases in which Judge Gorsuch authored a majority, concurring, or dissenting opinion. Arguably, these written opinions
provide the greatest insight into Judge Gorsuch's judicial approach, as a judge's vote or decision to join an opinion authored by a colleague may not necessarily represent full
agreement with a colleague's views.22 Accordingly, this report does not include cases in which Judge Gorsuch sat on a reviewing judicial panel, but did not author an opinion.
Additionally, instances where Judge Gorsuch was part of a panel that issued a per curiam opinion, in which no particular judge was credited as an author, are omitted from this
report.2X The report also does not address subsequent legal proceedings that may have occurred after a cited decision was issued.22

The opinions discussed in this report are categorized into three tables: Table 1 identifies opinions authored by Judge Gorsuch on behalf of a unanimous panel; Table 2
contains controlling opinions authored by Judge Gorsuch in which one or more panelists wrote a separate opinion; and Table 3 lists cases where Judge Gorsuch wrote a
concurring or dissenting opinion, including cases where Judge Gorsuch wrote both the majority opinion and a separate concurrence.12 A concurring opinion is identified as a
"concurrence in the judgment"—that is, an opinion where the author agrees with the ultimate conclusion reached by the majority but not the manner in which it was reached—
only when the concurrence is expressly labeled as such.1%

Cases are listed in reverse chronological order. In each case, the key ruling or rulings of the case are succinctly described. Judicial opinions discussed in this report are
categorized using the following 18 legal subject areas:

« Administrative Law

« Bankruptcy

« Civil Rights

« Civil Liability (e.g., tort, preemption, arbitration, class actions, statutory right to sue)
« Contracts

¢ Criminal Law and Procedure

« Education

« Environmental Law

« Federal Courts (e.g., standing to sue, civil procedure)

« First Amendment (including both constitutional protections and closely related statutory protections contained in the Religious Freedom Restoration Act)
« Habeas

« Immigration

¢ Indian Law

« Insurance

« Intellectual Property

« Labor and Employment

« Public Benefits (e.qg., eligibility for Social Security disability)

e Tax

Where appropriate, multiple subject areas are identified as relevant to a particular case. However, the list above is not an exhaustive accounting of all possible legal subjects
addressed in judicial writings of Judge Gorsuch. Moreover, the fact that a case is categorized under a particular legal subject area does not necessarily mean that some
observers might not deem other categories to be pertinent. For example, the "Habeas" category is used for cases that involve review (or consideration of whether to review)
petitions for a writ of habeas corpus from state or federal prisoners. However, some observers might also argue that such cases could properly fall under the "Criminal Law
and Procedure" category (because habeas petitions are typically brought by criminal defendants challenging their convictions or subsequent incarceration) or, alternatively, the
"Federal Courts" category (because habeas proceedings are civil in nature and often turn on questions of when or whether courts may review a habeas claim). Accordingly,
while the categorizations employed in this report are intended to provide a helpful guide to readers in locating decisions dealing with major legal topics, the categories do not
necessarily reflect the full range of legal issues a judicial opinion may involve.
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While this report identifies and briefly describes those opinions authored by Judge Gorsuch during his tenure on the federal bench, it does not analyze the implications of his
judicial opinions or suggest how he might approach legal issues if appointed to the Supreme Court. Those matters will be discussed in a forthcoming CRS report.

Methodology

The cases included in this report were compiled by searching all federal cases in the LexisAdvance legal database for writtenby(Gorsuch), 1 concurby(Gorsuch)*8 and
dissentby(Gorsuch).1Z Because editors of different legal databases may vary in how they identify cases 1 a subsequent search was conducted of all federal cases in the
Westlaw legal database using wh(Gorsuch) as a cross-check to those results.12 These results were last compared on February 22, 2017. Ultimately, this methodology
identified approximately 854 instances in which Judge Gorsuch is credited as an author of a judicial opinion in cases either before the Tenth Circuit (approximately 852 cases)
or the Ninth Circuit (two cases).22 It should be noted that in a handful of cases, an opinion authored by Judge Gorsuch was subsequently republished with minimal, and
sometimes only stylistic, changes. Depending upon the nature of these modifications, duplicative decisions are either listed in separate table rows (i.e., when there is a
substantive change to the original opinion&) or, alternatively, a single table row is used to identify and discuss both decisions (e.g., when the difference between the two
opinions consists of stylistic changes necessary for official publication22).

Table 1. Opinions Authored by Judge Gorsuch for a Unanimous Panel

Case Name

United States v.
Henry

United States v.
Marshall

Bigham v.
Allbaugh

Hammond v.
Stamps.com, Inc.

United States v.
Rivera

Smith v. Farris

United States v.
Mendoza-Haro

Citation Year

No. 15- 2017
6181,

2017

u.s.

App.

LEXIS

2020

No. 16- 2017
7068,

2017

u.s.

App.

LEXIS

401

No. 16- 2017
7068,

2017

u.s.

App.

LEXIS

389

844 F.3d 2016
909

No. 15- 2016
1228,

2016

u.s.

App.

Lexis

21915

No. 16- 2016
5115,

2016

uU.S.

App.

LEXIS

21623

Nos. 15- 2016
1276 &

16-

1023,

2016

u.s.

App.

LEXIS

21611

Role Subject
Authored Criminal Law
majority & Procedure
Authored Habeas
majority
Authored Habeas
majority
Authored Administrative
majority Law
Authored Criminal Law
majority & Procedure;
Federal
Courts
Authored Habeas
majority
Authored Criminal Law
majority & Procedure

Holding

Remanded: In revoking defendant's supervised release and imposing a new sentence after
hearsay evidence. The district court inappropriately relied upon hearsay in finding the defen

This opinion is a reissuance of an earlier opinion in 839 F.3d 1271 (10" Cir. 2016), discusse

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Certificate of appealability denied: Petition for a writ of habeas corpus was untimely and did

Order vacated and remanded: A class action suit against a postage subscription service suf
regardless of whether the class action would likely recover damages.

Affirmed: There was no plain error in allowing prosecution to ask a question on cross-exami

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: District court acted within its discretion and committed no error in denying a motiol



White v. Deere &
Co.

Hopper v. Fenton

United States v.
Tarango

Lancaster v.
Sprint/United
Mgmt. Co.

Garman v.
Garaychochea

Morris v. Dowling

Moore V.
McCollum

United States v.
Henry

Alvarez v. Grosso

No. 16- 2016
1098,

2016

u.s.

App.

LEXIS

21287

No. 16- 2016
50086,

2016

u.s.

App.

LEXIS

21292

No. 16- 2016
2015,

2016

u.s.

App.

LEXIS

21038

No. 16- 2016
6056,

2016

u.s.

App.

LEXIS

21037

No. 16- 2016
4096,

2016

u.s.

App.

LEXIS

20920

No. 16- 2016
5131,

2016

WL

6871874

No. 16- 2016
6167,

2016

u.s.

App.

LEXIS

19307

839 F.3d 2016
1271

No. 15- 2016
1398,

2016

u.s.

App.

LEXIS

18656

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Federal
Courts

Criminal Law
& Procedure;
Civil Rights

Habeas;
Criminal Law
& Procedure

Labor &
Employment

Criminal Law
& Procedure;
Civil Rights

Habeas

Habeas

Criminal Law
& Procedure

First
Amendment;
Federal
Courts

Affirmed: In a product liability suit, district court did not err in its jury instructions, required ur

Affirmed: No constitutional violation occurred under 42 U.S.C. §1983 because the failure to

Affirmed: A writ of coram nobis to invalidate a guilty plea entered 17 years prior to the instar

Affirmed: Plaintiff-employee failed to meet her evidentiary burden to survive defendant's mo

Affirmed: Police officers did not deny plaintiff his due process rights during his pretrial deten

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Remanded: In revoking defendant's supervised release and imposing a new sentence after
hearsay evidence. The court inappropriately relied upon hearsay in finding that the defenda

This opinion was subsequently reissued with an additional footnote as No. 15-6181, 2017 U

Affirmed: An order barring entry onto a military base was upheld because the appellant, whe
were arbitrary or discriminatory.



Hodge v. Utah

United States v.
Espinoza

Parker v. Dowling

United States v.
Tolliver

UTE Indian Tribe
of the Uintah &
Ouray
Reservation v.
Myton

Watson v.
Missouri

Winkel v.
Heimgartner

Glaser v.
Raemisch

United States v.
Gronski

No. 16-
4043,
2016
u.s.
App.
LEXIS
18567

No. 16-
2176,
2016
u.s.
App.
LEXIS
18521

No. 16-
6219,
2016
u.s.
App.
LEXIS
17900

No. 16-
5057,
2016
u.s.
App.
LEXIS
16950

835 F.3d
1255

No. 16-
3095,
2016
u.s.
App.
LEXIS
15690

No. 16-
3177,
2016
u.s.
App.
LEXIS
15351

No. 16-
1228,
2016
u.s.
App.
LEXIS
15211

No. 16-
1228,
2016
u.s.
App.
LEXIS
15005

2016

2016

2016

2016

2016

2016

2016

2016

2016

Authored Habeas
majority
Authored Habeas
majority
Authored Habeas
majority

Authored Habeas
majority

Authored Federal

majority Courts; Indian
Law
Authored Federal
majority Courts
Authored Habeas
majority
Authored Habeas; Civil
majority Rights
Authored Criminal Law
majority & Procedure

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Reversed and reassigned: District court erred when it dismissed the Ute Indian Tribe's suit ¢
boundaries of tribal jurisdiction. Reassignment to a different judge was also appropriate give

This decision is a reissuance, with a sua sponte amendment of a single sentence, of UTE Ir

Affirmed: Eleventh Amendment and the doctrine of abstention set forth by the Supreme Cot

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed, certificate of appealability granted: District court's order dismissing the claim that t

m=051a9a0fb38538fc5bb7cc3216f22ace& xfercite=%3ccite%20cc%3d%22USA%22%3e
ZSkAz&_md5=a2690d384113e246b423a3e6642334c0) to challenge the validity of his sente
once the state court denied his petition for certiorari.

Affirmed: Defendant was precluded from requesting a reduction in his sentence as a result «
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http://www.lexis.com/research/buttonTFLink?_m=051a9a0fb38538fc5bb7cc3216f22ace&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2016%20U.S.%20App.%20LEXIS%2015211%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=8&_butInline=1&_butinfo=42%20U.S.C.%201983&_fmtstr=FULL&docnum=25&_startdoc=21&wchp=dGLbVzB-zSkAz&_md5=a2690d384113e246b423a3e6642334c0

United States v.
Ackerman

United States v.
Reed

Ellis v. Lemons

United States v.
Johnson

United States v.
Mitchell

Lawton v. Patton

United States v.
Marshall

El Encanto, Inc. v.
Hatch Chile Co.

Galbreath v.
Patton

Sellers v. Cline

United Planners
Fin. Servs. of
Am.,, L.P.v. Sac &
Fox Nation

Tong v. New
Mexico

Chavez v. Colvin

831 F.3d
1292

654 F.
App'x
935

No. 16-
4031,
2016
u.s.
App.
LEXIS
12536

No. 15-
7070,
2016
u.s.
App.
LEXIS
12178

653 F.
App'x
651

Nos. 15-
4022 &
15-
4084,
2016
u.s.
App.
LEXIS
11049

652 F.
App'x
719

825 F.3d
1161

654 F.
App'x
378

651 F.
App'x
804

654 F.
App'x
376

651 F.
App'x
798

654 F.
App'x
374

2016

2016

2016

2016

2016

2016

2016

2016

2016

2016

2016

2016

2016

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Criminal Law
& Procedure

Habeas;
Criminal Law
& Procedure

Federal
Courts

Criminal Law
& Procedure

Criminal Law
& Procedure

Habeas

Criminal Law
& Procedure

Federal
Courts;
Intellectual
Property

Habeas

Civil Liability

Federal
Courts; Indian
Law

Civil Rights

Public
Benefits

Reversed and remanded: The National Center for Missing and Exploited Children (NCMEC'
warrantless search was nonetheless reasonable.

* Judge Hartz did not join the portion of the panel opinion that discussed the potential applic

Affirmed: Appeal of denial of motion to amend defendant's forfeiture motion was denied for 1

Affirmed: District court's decision to abstain from proceeding on the merits pending resolutic

Appeal dismissed: Criminal appeal was dismissed pursuant to Anders v. California because

Affirmed: Evidence obtained from a GPS device installed without a warrant did not need to |

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: A court-imposed prohibition upon defendant affiliating with known gangs and the r

Reversed: District court erred in granting respondent's motion to quash a subpoena in a trar

Certificate of appealability denied: Petition for a writ of habeas corpus was untimely and did

Affirmed: Damage claims against state correction officers acting in their official capacity, wh

prisoner or that they were aware of and indifferent to that risk.

Affirmed: Appellant failed to exhaust its tribal court remedies and so could not invoke federa

Affirmed: Federal officer defendants were entitled to remove the plaintiff's case to federal cc

Affirmed: Administrative law judge did not fail to provide adequate reasons for denying Soci



Requena v.
Roberts

Caring Hearts
Pers. Home
Servs. v. Burwell

United States v.
Gomez-Olivas

Craine v. NSF

Freres v.
Xyngular

United States v.
Wallace

United States v.
Arthurs

Harvey v. Segura

Broughton v.
Merit Sys. Prot.
Bd.

United States v.
Lancaster

United States v.
Taylor

Jordan v.
Allbaugh

Johnson v. Okla.
Dep't of Transp.

Walton v. Powell

Kontgis v. Salt
Lake City Corp.

650 F.
App'x
939

824 F.3d
968

650 F.
App'x
631

647 F.
App'x
871

647 F.
App'x
861

647 F.
App'x
842

647 F.
App'x
846

646 F.
App'x
650

639 F.
App'x
574

646 F.
App'x
589

639 F.
App'x
571

639 F.
App'x
569

645 F.
App'x
765

821 F.3d
1204

645 F.
App'x
750

2016

2016

2016

2016

2016

2016

2016

2016

2016

2016

2016

2016

2016

2016

2016

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Habeas

Administrative
Law; Public
Benefits

Criminal Law
& Procedure

Federal
Courts; Labor
&
Employment

Federal
Courts; Civil
Liability

Criminal Law
& Procedure

Criminal Law
& Procedure

Criminal Law
& Procedure

Federal
Courts

Habeas

Habeas

Habeas

Civil Rights;
Labor &
Employment

Federal
Courts; First
Amendment;
Civil Rights

Federal
Courts

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Vacated and remanded: Centers for Medicare & Medicaid Services (CMS) inappropriately ¢

with the rules in effect at the time.

Affirmed: The prisoner was precluded and ineligible to modify his sentence under 18 U.S.C.

Remanded: National Science Foundation's order, which denied petitioner's claim that a univ

Affirmed: Under the invited error doctrine, the district court correctly ruled that the plaintiff ce

Affirmed: A typographical error in the indictment did not deny defendant fair notice of the chi

Affirmed, remanded for sentencing: District court did not err or abuse its discretion in instruc

on the evidence presented at trial.

Affirmed: District court correctly determined that the prisoner failed to allege any facts sugge

for prison officials acting in their official capacity.

Affirmed: Plaintiff failed to satisfy Fed. R. Civ. P. 8 because she did not adequately assert th

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Certificate of appealability denied: Petition for a writ of habeas corpus was time-barred.

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: Former employee failed to establish a prima facie case of racial discrimination, as

Affirmed: A newly elected public official's qualified immunity claim was properly denied on st
district court determined a reasonable jury could find at trial.

Affirmed: City ordinance limiting the standard of review of the city's employee appeals boarc



Garrett v.
Branson
Commerce Park
Cmty.
Improvement
Dist.

Gilyard v.
Chrisman

United States v.
Reed

Estate of Bleck v.
City of Alamosa

Vreeland v.
Zupan

Du Merac v. Colo.

Sch. of Mines

Gordon v. Farris

Robinson v.
Estrada

Gilkey v.
Marcantel

United States v.
Stout

United States v.
Hinson

Lopez v. Roark

Fry v. Am. Home
Assur. Co.

United States v.
Hernandez-
Martinez

United States v.
Hai Gan

Aslan v. Colvin

645 F.
App'x
710

644 F.
App'x
863

644 F.
App'x
847

643 F.
App'x
754

644 F.
App'x
812

643 F.
App'x
709

644 F.
App'x
804

637 F.
App'x
531

637 F.
App'x
529

637 F.
App'x
528

637 F.
App'x
526

637 F.
App'x
520

636 F.
App'x
764

637 F.
App'x
512

641 F.
App'x
833

637 F.
App'x
509

2016

2016

2016

2016

2016

2016

2016

2016

2016

2016

2016

2016

2016

2016

2016

2016

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
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Affirmed: Plaintiffs' claim that their conditional guarantees were based on unlawfully discrim

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: District court lacked jurisdiction to revise a mandate from the court of appeals that

Affirmed: Plaintiff failed to establish municipal liability for a claim that police officers used ex

properly denied municipal liability for a gunshot wound that resulted from the officer's failure

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: Petitioner had not shown a prima facie case of discrimination by the school for sus

Affirmed: The petitioner-prisoner failed to exhaust state administrative remedies and establi

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: Claims were barred by the doctrine of res judicata because the prisoner admitted

Affirmed: District court did not commit plain error when it calculated the U.S. Sentencing Gu

Affirmed: District court correctly concluded that no relief is available to reduce the sentence

Affirmed: Prisoner's Eighth Amendment constitutional rights were not violated by housing hi

considerable process before he was found guilty of a drug infraction.

Affirmed: Summary judgment in favor of an insurance company was affirmed because the it

Appeal dismissed: Criminal appeal was dismissed pursuant to Anders v. California because

Affirmed: Government presented sufficient evidence at trial to convict the defendant of trans

Affirmed: Denial of Social Security disability benefits was affirmed because the claimant fail
Medical-Vocational Guidelines.
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Affirmed: Substantial evidence, including inconsistencies between the claimant's allegations

alternate sitting and standing.

Certificate of appealability denied: Petition for a writ of habeas corpus was untimely and did

Certificate of appealability denied: Petitioner did not make substantial showing that he was 1

Reversed and dismissed: After supplemental briefing, the court determined that recent prec

Certificate of appealability denied: Petitioner did not make substantial showing that he was 1

Affirmed: District court committed no error in dismissing claims against the sheriff as outside

Affirmed: District court properly recalculated the defendant's sentencing range after the sen

Affirmed: Summary judgment in favor of a rafting company in a negligence case was affirme

Petition denied: In an ongoing tax court case involving marijuana business deductions, a wr

they could appeal the final tax court judgment.

Petition denied: Immigration judge's factual finding about the nature of the alien petitioner's

substantial record evidence and not premised on a factual mistake.

Affirmed: Arguments on appeal were not inadequately presented, and independent scrutiny

Affirmed: The administrative law judge did not err in denying petitioner's request for disabilit
found disabled.

Affirmed: Plaintiff failed to present any properly preserved arguments on appeal.

Affirmed: Even assuming (without granting) the district court erred by permitting successive

Affirmed: District court properly recognized that it lacked authority to revise the defendant's

Vacated and remanded: Despite defendant's failure to object, the jury instructions given at t
relevant to defendants' mens rea.
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Remanded: Government conceded that the condition prohibiting Internet use, which the dis

Affirmed: District court appropriately exercised diversity jurisdiction because the amount in ¢
be New York state court.

Affirmed: Defendant's sentencing could not be revised, because the district court anticipater

Affirmed: The denial of appellant's motion to suppress was affirmed because officers had pr

Petition for review granted and case remanded for further administrative proceedings: A pre

Appeals (BIA) concerning the interplay between two federal immigration statutes, when the

Affirmed: Funds placed in escrow pursuant to a contract prior to debtor filing for bankruptcy

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: In denying a claim for Social Security disability benefits, the administrative law jud

relevant work.

Affirmed: U.S. Tax Court committed no clear error when it held that the defendant was liable

Affirmed: District court did not abuse its discretion in determining that the plaintiff's complair

Affirmed: Prisoner was not entitled to relief under 28 U.S.C. §2241 because he could not es

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: Petitioner was not entitled to a writ of audita querela to reverse his federal sentenc

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: There was no error in the district court's decision not to reduce the defendant's se

Affirmed: Court lacked subject matter jurisdiction to entertain federal suits that amount to ag
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Affirmed: Appellant failed to argue that estoppel was unwarranted when responding to the n

Affirmed: Prisoner waived his challenge to the district court's decision to deny his request to

Affirmed: District court did not err in ruling that General Steel was entitled to relief under the
defendant to show which profits weren't attributable to its Lanham Act violations.

Certificate of appealability denied: Petition for a writ of habeas corpus was untimely and did

Affirmed: District court correctly held that the prisoner had not demonstrated a lawful cause

Affirmed: The court lacked subject matter jurisdiction for ineffective assistance of counsel cl.
in question or the instructions were based on judicial precedent.

Affirmed: In a remanded case, the district court's order vacating defendant's two convictions
Burrage v. United States modified the controlling legal authority.

Affirmed: Colorado law that required electricity generators to ensure that 20% of electricity <
types of price discrimination against out-of-state entities.

Vacated and remanded: District court's decision to send to an Article | bankruptcy court a la
bankruptcy claims allowance process, and the plaintiff did not consent to suit in a non-Articl

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Appeal dismissed: Because the prisoner pled guilty to a federal drug offense and expressly

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Reversed: Atribe was entitled to temporarily enjoin state and county officials from prosecuti
the harms to tribal self-government outweigh the state and county's interest in prosecuting t

Appeal dismissed: District court improperly issued a Fed. R. Civ. P. 54(b) certification for int
remedies arising from the same alleged violation are not considered separate claims.

Dismissed: The petition for review was dismissed for lack of standing because the advocac
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Affirmed: District court properly denied the prisoner's request to credit against his federal se

Affirmed: District court did not abuse its discretion when it imposed a term of supervised rel

Affirmed: The complaint failed to set forth factual allegations from which the court could infe

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: Prisoner failed to exhaust administrative remedies for any of his claims, as require

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: Plaintiff's false imprisonment claims against the Board of County Commissioners ¢

Reversed and remanded: District court erred in granting the motion to suppress because its

Petition for review denied: Fines levied by Financial Industry Regulatory Authority (and sust.

firm earned on its unlawful stock sales, given that profit is only one factor the SEC consider:
comparable to similar cases.

Petition for review dismissed: Petitioner's counsel's failure to comply with several federal rul

Affirmed: District court did not err when it dismissed a claim under the Eighth Amendment fc

Remanded: Plaintiff who was awarded damages relating to economic losses or injuries for ¢

Affirmed: Substantial evidence supported administrative law judge's adverse credibility dete

was evidence that he went camping, canoeing, and rock climbing despite his claim of total c

Certificate of appealability denied: Petitioner did not present newly discovered evidence suc

Affirmed: District court's entry of summary judgment in favor of county commissioners was ¢
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Affirmed: District court did not err in its calculations for the prisoner's good time credit to det

Affirmed: The Board of Immigration Appeals correctly denied as untimely the petitioner's mc

Affirmed: Claimant was properly denied Social Security disability benefits because substant

Affirmed: District court did not err when it dismissed appellants' complaint for failure to state

Affirmed: Prisoner failed to exhaust administrative remedies through the Oklahoma Departn

voluntary food purchases at the prison canteen belied his claim of a sincere religious scrupl

Appeal dismissed: District court did not err in dismissing the prisoner's action as frivolous; tt

Affirmed: Based on the circumstances of the case, police officers lawfully entered the defen
movement inside the home, the officers had specific and articulable reasons to initiate a prc

Affirmed: Plaintiff's representations in his application for Social Security disability benefits be

Affirmed: The record supported the district court's determination that the plaintiff failed to oft

Appeal dismissed: Criminal appeal was dismissed pursuant to Anders v. California because

Affirmed: Fourth Amendment did not protect against searches performed by private FedEX ¢

under the U.S. Sentencing Guidelines.

Affirmed: The appellant's brief failed to directly address the district court's ruling and did not

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Remand for resentencing: District court erred by starting with a conclusion about the approg
range. The district court also erroneously concluded that the government, rather than the cc

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: District court did not err in determining sentencing based on the defendant's histoi



Yarbary v. Martin,
Pringle, Oliver,
Wallace & Bauer,
LLP

Gregory v.

Denham

Nowlin v. United
States

Lee v. Maye

Silva v. Colvin

Veren v. United
States

Garcia v. Lind

Morgan v.
Addison

McKay v. Hayes

Kobel v. Lansing
Corr. Facility

Teamsters Local
Union No. 455 v.
NLRB

Nouri v. Farris

Oliver v. Cline

United States v.
Lee-Speight

Entek GRB, LLC
v. Stull Ranches,
LLC

584 F.
App'x
918

581 F.
App'x
728

581 F.
App'x
722

581 F.
App'x
721

580 F.
App'x
678

575 F
App'x
841

574 F.
App'x
857

574 F.
App'x
852

577 F
App'x
848

577F.
App'x
844

765 F.3d
1198

585 F.
App'x
944

573 F.
App'x
814

576 F.
App'x
801

763 F.3d
1252

2014

2014

2014

2014

2014

2014

2014

2014

2014

2014

2014

2014

2014

2014

2014

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Federal
Courts

Habeas

Criminal Law
& Procedure;
Indian Law;
Habeas

Habeas

Public
Benefits; Civil
Rights

Federal
Courts

Habeas

Habeas

Federal
Courts

Criminal Law
& Procedure

Labor &
Employment;
Administrative
Law

Habeas

Habeas

Habeas

Environmental
Law

Affirmed: District court did not err in dismissing the complaint because the plaintiff failed to <

Certificate of appealability denied: Petitioner failed to petition the appropriate court of appes

Affirmed: Writ of coram nobis to set aside the petitioner's conviction was denied because th:

Certificate of appealability denied: Petitioner failed to petition the appropriate court of appea

Affirmed: Application of res judicata was not flawed; providing notice of time to appeal only i

Affirmed: Affective disorder and clinical depression were not sufficient to establish mental in

Certificate of appealability denied: Petition for a writ of habeas corpus was time-barred.

Certificate of appealability denied: Petition for a writ of habeas corpus was time-barred.

Affirmed: District court did not err in dismissing the case because the appellant failed to res)

Affirmed: District court did not err in denying request to reinstate claims because, even if the

Petition for review denied: Employer's threat to hire permanent replacements during a locka
award back pay. Rather, the NLRB's order directing the company to desist from future threa

Certificate of appealability denied: Petition for a writ of habeas corpus was untimely and did

Certificate of appealability denied: Petition for a writ of habeas corpus was untimely and did

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Vacated and remanded: Mineral rights leaseholder could cross the surface owner's estate tt
extracting minerals from the unit.
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Affirmed: Plaintiff company failed to state a claim for relief because the security issuers' faile

Affirmed: District court did not err in dismissing prisoner's complaints for failure to state a cle

Petition for review denied: Petitioner became subject to removal upon his conviction, and hi

Affirmed: District court correctly denied the plaintiff's motion to reconsider under Fed. R. Civ

Certificate of appealability denied: Petition for a writ of habeas corpus was untimely and did

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: District court correctly denied attorneys' fees and costs to former employees of Tr
based in Idaho only the amount they specified as the costs their attorneys paid toward their

Affirmed: Officers were entitled to qualified immunity on charges of malicious prosecution be
the same set of facts are not supported by probable cause. Also, the district attorney was et

Affirmed: Prisoner's right to exercise his sincere religious beliefs under Religious Land Use

Affirmed in part, vacated and remanded in part: The county could not dispute the jury's findi

ordering the county to reinstate the plaintiff's preretaliatory demotion pay grade as an equite

Certificate of appealability denied: Petition for a writ of habeas corpus was untimely and did

Affirmed: Plaintiff's former employer did not violate the Rehabilitation Act by refusing to allov

treatment).

Reversed and remanded: Government acknowledged that plaintiff's federal conviction for be

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: There was no reversible error in the district court's decision to deny a motion for re

Affirmed: The arbitration clause in the plaintiff's employment agreement did not apply to clai
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Affirmed in part and remanded in part: Utah state law wrongful discharge claim applied to al

Affirmed: Other than the Supreme Court, federal courts lack jurisdiction to hear appeals fror

Affirmed: Defense counsel's decision not to consider a psychologist's report suggesting that

Affirmed: Pro se plaintiff failed to state a claim for violation of her constitutional rights agains

Certificate of appealability denied: Petition for a writ of habeas corpus was untimely and did

Affirmed: Individual convicted of sexually abusing two children failed to state a claim agains

Vacated and remanded: When there are material facts as to whether the parties intended tc

Vacated and remanded: After defendant's conviction was vacated for ineffective assistance

Affirmed: District court did not err in dismissing the plaintiff's claims for retaliation under 42 {

Affirmed: The administrative law judge did not commit reversible error in denying petitioner's
work, including her past jobs.

Certificate of appealability denied: Petition for a writ of habeas corpus was untimely and did

Affirmed: There was no error in awarding $2.92 million as damages because Utah law allown

Affirmed: The Utah Department of Workforce Services did not waive its Eleventh Amendme

Affirmed: A traffic stop was not extended beyond the period permitted by the Fourth Amendt

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: Federal regulations prohibiting disobeying a federal police officer and disrupting p:
of the regulations was not plain error by the district court.
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Affirmed: Administrative law judge's decision that plaintiff was not entitled to certain Social £

Certificate of appealability denied: When the defendant, who was convicted in a state court

Affirmed: Admission of statements allegedly made prior to a Miranda warning did not constit

Affirmed: Former at-will employee's claims for wrongful termination were correctly dismisset

Affirmed: District court properly dismissed the plaintiff's claim that her arrest violated her Fir:

Petition for review dismissed in part and denied in part: An alien was properly denied asylur

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: There was no error by the district in ordering a 24-month sentence for the criminal

Certificate of appealability denied: Petition for a writ of habeas corpus was time-barred.

Certificate of appealability denied: Petition for a writ of habeas corpus was time-barred.

Vacated and remanded: On a motion for summary judgment, the Colorado prison had not n

Certificate of appealability denied: District court correctly concluded that prison officials proy

Affirmed: When the defendant pled guilty and agreed to a sentence of between two and eig

Denied and dismissed: A prisoner's state court action against his warden and other defenda

Certificate of appealability denied: The defendant, who was convicted on federal drug charg

Affirmed: District court correctly dismissed an inmate's claim under 42 U.S.C. §1983 when t
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Affirmed: When the defendant pled guilty to participating in a methamphetamine distribution

Certificate of appealability denied: The defendant did not make a substantial showing of ine

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: District court properly dismissed petitioners' request for habeas relief against triba

Affirmed: After he was convicted for aiding in the distribution of marijuana, the defendant dic

Affirmed: No Fourth Amendment violation occurred when law enforcement officers discover

Affirmed in part and reversed in part: Juvenile detention officials were properly denied sumr
his failure-to-transfer claim against the detention facility director.

Affirmed: The evidence supported the district court's grant of summary judgment to defenda

Affirmed: In a claim for breach of contract and other civil claims, the district court properly cc

Certificate of appealability denied: Petitioner's application for a certificate of appealability we

Affirmed: District court properly denied the plaintiff's motion to amend his complaint to add &

Certificate of appealability denied and appeals dismissed: Criminal defendant failed to estat

Appeal dismissed: There was no error in the district court's decision to apply the statutory m

appeal.

Affirmed: When the undisputed record demonstrated that the plaintiff was not qualified for tr

Affirmed: When a pro se plaintiff chose to use a facsimile transmission to deliver a pleading

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: The defendant's motion to suppress was correctly denied because law enforceme
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Certificate of appealability denied: After a conviction for conspiracy to possess methamphet

Affirmed: Petition for a writ of habeas corpus was untimely and did not qualify for equitable 1

Affirmed: Microsoft's decision to withdraw certain previously extended information that woul
entered a directed verdict in favor of Microsoft on that claim.

Affirmed: The date of filing of an amended complaint, adding a defendant in his individual c:

Reversed: Members of the Osage tribe had a statutory right to compel the government to pi

Affirmed: A damaged cell phone left in a hotel bathroom after checkout time was properly tre

Petition for review denied: A Guatemalan citizen's request to reopen his deportation proceet

Affirmed: Plaintiff's claims under 42 U.S.C. 81983 against his former public defender and th:

Vacated and remanded: District court erred in granting a preliminary injunction freezing cert

Affirmed: District court correctly concluded that there was no genuine issue of material fact |

Affirmed: The district court properly dismissed the plaintiff's case when, after the pro se plail

Affirmed: The employer offered legitimate, nonretaliatory, and nonpretextual reasons for firir

Affirmed: An emergency room doctor who claimed his superiors terminated him for reporting
dismissing the plaintiff's state law tort and contract claims.

Affirmed: The convicted criminal defendant's sentence of 56 months in prison for unlawfully
to further depart downward from the advisory sentencing range.

Affirmed: When a pro se inmate attempted to seek relief from a district court without first filir

Certificate of appealability denied and appeal dismissed.: Petitioner did not make a substant

Remanded: District court should have conducted further fact-finding with regard to whether
objections to admission of evidence and the conduct of the trial were either without merit or

Reversed and remanded: Following an answer by the Colorado Supreme Court to a questic
consistent with the state court ruling.
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Remanded: The convicted criminal defendant's constitutional arguments were not procedur.
death of a single victim conviction; further proceedings were necessary to determine which

Affirmed: The retirement plan administrator and sponsor's failure to meet statutory notice re

Affirmed: A federal regulation which deemed appeals to the Board of Immigration Appeals a

Affirmed: There was no error in the district court's sentencing of an individual who pled guilt

Affirmed: An inmate had not been denied a constitutional right to access to courts as a resu

Affirmed: A government's undercover sting operation was not "outrageous government conc

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Certificate of appealability denied: Petition for a writ of habeas corpus was untimely and did

Affirmed: The convicted defendant was not entitled to a reduction in his sentence because t

Certificate of appealability denied: Petition for a writ of habeas corpus was time-barred.

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Reversed and remanded: At the time of the search of defendant's vehicle, law enforcement

Certificate of appealability denied: District court correctly dismissed the petitioner's motion t

Affirmed: Designation as a corporate designee for a deposition on behalf of a municipality, ¢

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: District court did not err in entering judgment against the at-will employee plaintiff

Affirmed: There was no error in the district court's decision to issue a 70-month sentence to
justice.
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Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: District court correctly granted summary judgment dismissing the constitutionally
could be granted; and the award of attorney fees to certain defendants was not erroneous.

Affirmed: When a defendant, who was serving a term of a supervised relief for a prior crimir

Appeal dismissed: Criminal appeal was dismissed pursuant to Anders v. California because

Affirmed: The plaintiff title company justifiably relied on the defendants' representations that

Affirmed: There was no reversible error in the district court's decision granting summary jud:
not create a claim against prison employees in their individual capacities and the district cot

Affirmed: There was insufficient evidence in the record to support the defendant's argument

during deliberations demonstrated that the jury was able to resolve its own question without

Affirmed: When counsel for a corporation that was ordered to pay the plaintiff's fees and cos

Affirmed: The plaintiff's amended complaint, which recited the elements of the causes of acl

Affirmed: District court correctly abstained from hearing plaintiff's complaint against two stat

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: There was no error in, among other rulings, dissolving a temporary restraining ord
bankruptcy court was lifted. However, a separate award of appellate attorney's fees was va¢

Affirmed: There was no reversible error in the administrative law judge's (ALJ's) conclusion
from psychologists.

Affirmed: Following a conviction for two bank robberies and associated conspiracy and fede

Affirmed: Summary judgment was correctly granted on the plaintiff's excessive force claim v

This opinion was modified by Smith v. McCord, No. 12-2041, 2013 U.S. App. LEXIS 3549 (1
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Affirmed: The prevailing party on a breach of contract claim to recover for “labor and service
bearing claims were not included.

Affirmed: The petitioner for a writ of audita querela was properly denied because 28 U.S.C.

Appeal dismissed: Criminal appeal was dismissed pursuant to Anders v. California because

Affirmed: When an inmate who alleged that his involuntary medication order, transfer, and d

Certificate of appealability denied: Petitioner did not make substantial showing that he was 1

Affirmed: The district court did not err in granting summary judgment for the defendant on tr
was no evidence the employer's proffered reason for firing her—a threat of violence against

Certificate of appealability denied: Petitioner did not make a substantial showing that his tra

Affirmed: The district court's sentence of 30 months' imprisonment followed by 24 months' s

Affirmed: Because the inmate, who alleged that he was denied a constitutional right to acce

Question of state law certified: The court certified a question to the New Mexico Supreme C

governor, or whether the restoration of the right to vote automatically restores the right to hc

Affirmed: The Rooker-Feldman doctrine precluded federal courts from reviewing a state cou

Affirmed: The court lacked jurisdiction to hear plaintiff's appeal because his notice of appeal

Affirmed: When the employee failed to produce evidence that his employer's stated reasons

Affirmed: The district court correctly concluded that plaintiff, a lawyer for a state agency, cot

The plaintiff's stipulation that she was simply performing her duties as legal counsel, rather

Affirmed: The government's conclusion that the defendant did not comply with the terms of |
inconsistent factual accounts that were false or incomplete.

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:
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Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: The district court properly dismissed as frivolous a claim that a former state prose:

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: The district court did not abuse its discretion in dismissing the complaint and ordel

Affirmed: Applying Kansas choice-of-law rules, the Kansas statute of limitations on breach ¢

Petition for review denied: The asylum-seekers' motion to reopen their deportation proceedi

Affirmed: The plaintiff failed to demonstrate that exceptions to a state law rule providing that

Affirmed: The district court correctly granted summary judgment for the defendants on plain

Appeal dismissed: Criminal appeal was dismissed pursuant to Anders v. California because

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: When the advisory U.S. Sentencing Guidelines called for a sentence of between 1

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Appeal dismissed: The defendant waived his right to appeal directly his sentence in his plee

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: Title 1l of the Americans with Disabilities Act does not create a cause of action for
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Affirmed: Summary judgment for the defendants was correctly granted on the prison inmate

Affirmed: The plaintiff's suit against his former domestic partner for breach of the terms of a

Affirmed: There was no reversible error in the trial and sentencing proceedings that led to di
counsel claim arising from an allegedly intoxicated expert witness.

Affirmed: Under rule set forth in Dewsnump v. Timm, the Bankruptcy Code does not void a ¢

Affirmed: Article Il, Section I, clause 5 of the Constitution, which states that only a natural-bc

Affirmed: The district court did not err in dismissing the inmate's suit and declining to appoin

Affirmed: Taking the allegations in the complaint as true at the motion to dismiss stage, the |

Petition for review denied and cross-petition for enforcement of agency order granted: In a
Labor Relations Board correctly ruled that the requested information was relevant and discc

Appeal dismissed: The inmate's appeal of and motion to correct the district court's sentencil

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: There was sufficient evidence in the record to support the finding that the defenda

Affirmed: When the jury returned a guilty verdict on a conspiracy charge but stated in respol
inconsistent positions.

Certificate of appealability denied: Petition for a writ of habeas corpus was untimely.

Motion to dismiss denied, reversed, and remanded: The district court award of $45,000 in fe

settlement.”

Certificate of appealability denied: Movant did not make a substantial showing that he was ¢

Vacated and remanded: When calculating the defendant's sentence for unlawfully reenterin

Certificate of appealability denied: Movant did not make a substantial showing that he was ¢
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Certificate of appealability denied: Movant did not make a substantial showing that he was ¢

Affirmed: District court did not err in concluding that proposed expert testimony did not mee!

Appeal dismissed: Prisoner's appeal was dismissed for failing to file a timely notice of appe:

Affirmed: Plaintiff did not show that the Air Force's reason for firing him (insubordination) wa

Affirmed: Plaintiffs did not show that the city discriminated against or failed to provide a reas

Question of state law certified: Federalism and comity interests necessitated that the Colore

Affirmed: Claimant was not entitled to Social Security disability benefits because the admini

Affirmed: Defendant's sentence above that recommended under the U.S. Sentencing Guide

Affirmed: Civil-rights suit was not filed within the statute of limitations.

Vacated and remanded: Plaintiff's claims were moot based on prudential considerations, giv

National Highway Transportation Safety Administration.

Affirmed: Plaintiff's complaint alleging that an attorney, judge, and clerk intimidated him duril

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Certificate of appealability denied: Movant's collateral attack on his conviction and sentence

Affirmed: Officers were entitled to qualified immunity, for substantially the reasons the distric

Affirmed: District court properly awarded fees and costs to plaintiff for defendant's wrongful

Affirmed: Prisoner did not exhaust available administrative remedies and thus could not pur
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Affirmed: The district court did not err by enforcing an oral settlement agreement between tt

Affirmed: Defendant did not show that a police officer acted with discriminatory purpose whe

Reversed and remanded: Oklahoma's doctrine of equitable contribution required Markel, as

Certificate of appealability denied: Petitioner did not show that the trial court committed an €

Certificate of appealability denied: Petition for a writ of habeas corpus was untimely and did

Certificate of appealability denied: Movant's waiver of the right to attack his guilty plea and ¢

Affirmed: District court did not abuse its discretion by giving the jury a curative instruction fo

defendant could not show that the testimony was material.

Affirmed: Under the community caretaking doctrine, the city properly seized and towed plair

provision of the city municipal code.

Certificate of appealability denied: Petition for a writ of habeas corpus was time-barred.

Affirmed: The defendant's crime of possessing a weapon in prison, and his particular condu

Affirmed: The defendant's crime of possessing a weapon in prison, and his particular condu

categorical approach in determining whether his crime was one of violence, because the inc

Appeal dismissed: Criminal appeal was dismissed pursuant to the rule set forth by the Supr

Affirmed: It was not an abuse of discretion for the district court to dismiss the case with preji

Affirmed: The claims for relief the plaintiff sought, such as that he was actually innocent of ti

Certificate of appealability denied: Movant did not make a substantial showing that his appe

Certificate of appealability denied: Movant did not make a substantial showing that his conv
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Affirmed: Prisoner's complaint, contending that the Colorado Court of Appeals erred during

Certificate of appealability denied: Petition for a writ of habeas corpus could not proceed be

Affirmed: Plaintiff failed to allege facts supporting an arguable claim of discrimination based

Affirmed: The government's evidence was sufficient to support the jury's guilty verdicts for b

Certificate of appealability denied: The district court did not err by failing to convert the prisc

Affirmed: Plaintiff's claim under the Quiet Title Act, concerning a dispute with the Forest Ser
government's claim to a fence-free road, and that had happened about three decades earlie

Affirmed: District court correctly denied motion to suppress because, even assuming police

defendant's house for safety reasons, and thereafter obtained consent to enter from defend

Certificate of appealability denied: Petitioner did not make a substantial showing of the deni

Affirmed: Prisoner failed to exhaust administrative remedies before filing suit under 42 U.S.(

Affirmed: The prisoner-plaintiff waived any objection on appeal to the remedial plan that Ne\

Affirmed: There was no reason to disturb the district court's finding crediting testimony that 1

amount of drugs attributable to the defendant for the purpose of applying the U.S. Sentencir

Affirmed: The defendant's criminal-history category did not substantially overstate the seriot

Reversed and Remanded: The administrative law judge (ALJ) correctly determined that clai

ALJ erred by failing to consider whether claimant suffered from a mental disability that wouls

Affirmed: Defendant failed to preserve his argument that his criminal proceedings violated tt

Affirmed: District court did not abuse its discretion in applying procedural rules to dismiss pl:

Affirmed: Police officer did not exceed the scope of a constitutionally permissive frisk when
shooting.
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Affirmed: District court did not abuse its discretion in denying the defendant's motion under
cultural assimilation, as that amendment did not qualify for a potential sentence reduction ui

Affirmed: The record contained no evidence that the sheriff or county were aware that a pris

Affirmed: Petitioner could not pursue a habeas petition under 28 U.S.C. §2241 for when a 2
motion.

Affirmed: Administrative law judge (ALJ) did not err in denying Social Security disability ben:

Affirmed: Plaintiff could not succeed on a hostile-work environment claim under Title VII of tl

Affirmed: District court correctly dismissed the lawsuit by a member of the U.S. Army Reser

Affirmed: Plaintiffs' claims under the Age Discrimination Employment Act were untimely, anc
discrimination that merely relates to compensation in some way.

Affirmed: Summary judgment on plaintiff's claims of discrimination was proper because ther
by discrimination.

Appeal stayed: Circuit precedent was overruled to join the majority of circuits in holding that
even if it is an appeal from a creditor's judgment against the debtor.

Affirmed: District court's finding that defendant lied during his hearing to withdraw his guilty
rebut the presumption of reasonableness for his within-guidelines sentence.

Certificate of appealability denied: Petitioner's claims about his good-time credits were proc

Affirmed: District court did not err by refusing to dismiss the indictment on the ground that it
delay. Additionally, there was sufficient evidence for the jury to return a guilty verdict for con:

Certificate of appealability denied: Petition for a writ of habeas corpus was untimely and did

Affirmed: Government presented sufficient evidence for the jury to return a guilty verdict for
the jury that he was arguing facts not in evidence.

Affirmed: Insurance company's denial of ERISA long-term disability benefits was not arbitral
could engage in full-time work despite his impairment.

Affirmed: District court correctly denied the motion to suppress drugs found in defendant's ¢

Affirmed: Civil-rights suit was barred by the statute of limitations.
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Affirmed: Criminal appeal was dismissed pursuant to the rule set forth by the Supreme Coul

Affirmed: Prosecutor was entitled to absolute prosecutorial immunity for claims alleging unle

Certificate of appealability denied: Prisoner waived his right to collaterally attack his sentenc

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Certificate of appealability denied: Prisoner was not denied a protected interest in earned gt

Affirmed: Federal inmate's motion under 28 U.S.C. §2255 to vacate, set aside, or correct hit

for a mandatory life sentence under 21 U.S.C. §841(b)(1)(A).

Affirmed: There was sufficient evidence, including eye witnesses that the jury could credit, ti

Certificate of appealability denied: Claims in the petition for a writ of habeas corpus were tin

Certificate of appealability denied: Movant waived his right to attack his conviction collateral

Affirmed: The maximum terms of imprisonment upon the revocation of supervised release li

Affirmed: It was not reasonably foreseeable for the defendant insurance company to know t

Affirmed: Plaintiff's facial challenge to the Forest Service's amenity fee that it charges many
certain amenities, and the service did not exceed that authority.

Affirmed: District court did not err by refusing to allow the defendant—charged with possess

showing that he obtained possession of the firearm at issue because he lacked any reason:

Vacated and remanded: Intended loss, for the purpose of calculating a defendant's sentenc

Reversed and remanded: Oklahoma did not authorize the City of Newkirk to install a munici

Appeal dismissed: Criminal appeal was dismissed pursuant to the rule set forth by the Supr

Vacated and remanded: Remand was appropriate so that the district court could consider w
exhausted all available military remedies.
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Certificate of appealability denied: Movant did not make a substantial showing that he was ¢

Affirmed: A substantially true statement is not actionable in defamation. Therefore, the distri

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Certificate of appealability denied: Petition for a writ of habeas corpus was time-barred.

Affirmed: Police officers did not violate the Fourth Amendment by searching a motel room a

Certificate of appealability denied: Petitioner did not make a substantial showing of the deni

Reversed: Federal income taxes are not “incurred" by a Chapter 12 "estate" for the purpose

must be paid to the IRS.

Certificate of appealability denied: Petition for a writ of habeas corpus was time-barred and

Affirmed: District court correctly dismissed the complaint under 28 U.S.C. §1915(e), which ¢

Dismissed: In the district court proceedings, Raley moved to substitute BancFirst (a state pr

Affirmed: There was sufficient evidence for a jury to return a guilty verdict for making false s

reasonable, and the district court was not required to impose probation based only on defer

Appeal dismissed: Criminal appeal was dismissed pursuant to the rule set forth by the Supr

Certificate of appealability denied: Movant did not make a substantial showing that he was ¢

Certificate of appealability denied: Movant did not make a substantial showing that he was ¢

Certificate of appealability denied: Movant did not make a substantial showing that he was ¢

Affirmed: Defendant officers were entitled to qualified immunity on plaintiff's Fourth Amendn

statute, and the defendants' warrantless entry into plaintiff's home was justified, as the office

Vacated and remanded: Government conceded that the district court erred by failing to prov
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Affirmed: Plaintiff could not challenge the magistrate judge's factual or legal conclusions on

Certificate of appealability denied: Petition for a writ of habeas corpus was time-barred and

Affirmed: Petitioner was not entitled to early release on his federal sentence because there

Affirmed: District court correctly denied defendant's motion to suppress evidence because tl
believe that the defendant was engaged in other criminal activity, given that he did not imme
alerted the officer to the presence of narcotics, there was probable cause to search the trun

Certificate of appealability denied: Movant was not given authority to pursue a successive 2

Affirmed: District court correctly dismissed the civil-rights suit for lack of subject-matter jurist

Certificate of appealability denied: Petitioner did not make a substantial showing of the deni

Amendment based on the 24 years between the first and second time the state charged hei

Appeal dismissed: Criminal appeal was dismissed pursuant to the rule set forth by the Supr

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: The IRS properly attached liens under 26 U.S.C. 86321 to assets that the defende

Certificate of appealability denied: Movant did not make a substantial showing that he was ¢

Certificate of appealability denied: Petitioner did not make a substantial showing that she wi

Affirmed: The sentence imposed by the district court was procedurally and substantively ree

Affirmed: District court correctly reviewed for abuse of discretion the denial of benefits unde

unreasonably by denying benefits after the claimant failed to provide continuing evidence of

Certificate of appealability denied: Petitioner did not make a substantial showing that she wi

Affirmed: Tort claims were barred by the applicable statute of limitations and the appellant ¢

Affirmed: District court correctly granted summary judgment against the plaintiff for her clain
promotion and eventual termination), including the chosen candidate's qualifications for the
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Reversed and remanded: Denver was immune from suit in this tort action because plaintiff's
alleged only negligent operation of the walkway.

Affirmed in part, vacated and remanded in part: When conducting a prevailing party inquiry
district court erred by requiring Regional Air to submit proof of loss to the insurer rather than

Affirmed: When the defendant pleaded guilty to three counts of Hobbs Act robbery, the distr

Affirmed: District court did not abuse its discretion in denying the claimant attorneys' fees ar
despite being wrong.

This opinion is a redesignation for publication of the decision found in 411 F. App'x 175 (10tr

Affirmed: Prisoner could not invoke a writ of corum nobis or writ of audia querela because tt

Certificate of appealability denied: District court correctly denied petitioner's motion under F

Certificate of appealability denied: Movant did not make a substantial showing that he was ¢

Affirmed: The district court correctly dismissed the plaintiff's lawsuit that sought to compel a

Affirmed: District court correctly dismissed the 28 U.S.C. §2241 petition because the petitior

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: The administrative law judge correctly denied disability and Supplemental Security
existed in significant numbers in the national economy.

Affirmed: District court did not abuse its discretion in excluding the plaintiffs' expert after apg
confirm the expert's view that the gear shift design was defective. Nor did the district court €

Affirmed: The district court correctly granted summary judgment to the defendants in this ac
(RFPA) for the bank's role in maintaining the safety deposit box. First, neither the agent nor
abuse its discretion by judicially estopping the plaintiff from pursuing claims against the ban
claims to proceed would have rewarded his earlier fraud.

Petition for review denied: Petitioner (a native of Peru who overstayed his nonimmigrant vis
refused to provide chemicals from his worksite to the group, and not on account of his politit

Affirmed: Prisoner's civil-rights suit was claim precluded.

Affirmed: District court correctly denied the prisoner's 28 U.S.C. §2241 petition contesting tr
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Affirmed: District court did not abuse its discretion by awarding defendant attorneys' fees ur

Appeal dismissed: Criminal defendants could not pursue an interlocutory appeal to argue th
not occur. Rather, the defendants relied on an earlier promise made by prosecutors in relate

Certificate of appealability denied: Petitioner did not make a substantial showing of the deni

Affirmed: When a federal immigration detainee alleges that state jail employees used exces
personal responsibility for the force used against the plaintiff (multiple applications of a Tase
government's creation of a prophylactic rule did not create a constitutional floor that the cou

Petition for review dismissed: Petitioner failed to exhaust his administrative procedures by fi

Affirmed: There was sufficient evidence to support the jury's guilty verdicts for conspiracy, o

instructed the jury not to consider that evidence as a propensity to commit the criminal acts.

Certificate of appealability denied: Movant's claims were procedurally defaulted.

Certificate of appealability denied: By pleading guilty, defendant waived his Fourth Amendm

Affirmed: Appeal was actually a request for a successive motion for collateral relief, which w

Certificate of appealability denied: District court correctly held that a petition for habeas corf

Certificate of appealability denied: Appeal amounted to a successive federal habeas claim fi

Appeal dismissed: Arguments in motions for relief from judgment and motions to disqualify ¢

Affirmed: Sentence enhancement under U.S. Sentencing Guidelines was properly based or

Affirmed: District court did not abuse discretion in dismissing complaint without prejudice wt

Certificate of appealability denied: District court correctly ruled that habeas petitioner failed

Certificate of appealability denied: Petition for habeas corpus was time-barred.



Gonzales v.
Hartley

Ly v. McKune

McKissick v. Yuen

Jackson v.
Jackson

Rizzuto v. Wilner

United States v.
Magnesium Corp.
of Am.

Valley Forge Ins.
Co. v. Health
Care Mgmt.
Ptnrs, LTD.

Davis v. Jones

United States v.
Martin

BP Am.,, Inc. v.
Okla. ex rel.
Edmondson

United States v.
Mullins

Dunn v. Parker

United States v.
Pope

Henderson v.
Obama

lliev v. Holder

Kavel v. Romero

United States v.
Zamora-
Solorzano

396 F.
App'x
506

394 F
App'x
502

618 F.3d
1177

392 F
App'x
664

392 F
App'x
636

616 F.3d
1129

616 F.3d
1086

390 F.
App'x
803

613 F.3d
1295

613 F.3d
1029

613 F.3d
1273

389 F.
App'x
787

613 F.3d
1255

388 F.
App'x
794

613 F.3d
1019

387 F.
App'x
846

387 F
App'x
848

2010

2010

2010

2010

2010

2010

2010

2010

2010

2010

2010

2010

2010

2010

2010

2010

2010

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority

Authored
majority
Authored
majority
Authored
majority
Authored

majority

Authored
majority

Authored
majority

Authored

majority

Authored
majority

Authored
majority

Habeas

Habeas

Contracts;
Labor &
Employment

Federal
Courts

Criminal Law
& Procedure

Administrative
Law

Insurance

Civil Rights

Criminal Law
& Procedure

Federal
Courts

Criminal Law
& Procedure

Habeas

Criminal Law
& Procedure;
Federal
Courts

Civil Rights;
Federal
Courts

Immigration

Habeas

Habeas

Certificate of appealability denied: District court correctly held that habeas corpus petitioner

Certificate of appealability denied: No reasonable jurist could doubt the correctness of the d

Affirmed in part and reversed in part: District court correctly held that a broadly worded rele:

Affirmed: The Supreme Court's Rooker-Feldman doctrine prevented the court from hearing

Affirmed: District court properly applied a conspiracy's termination date for sentencing purpc

Vacated: Because EPA never previously adopted a definitive interpretation of a regulation e

Affirmed: Colorado law permitted insurers to recoup defense costs under the circumstances

Affirmed: Prisoner did not comply with Oklahoma's Inmate/Offender Grievance Process to €

Affirmed: It was proper to deny a suppression motion where the arresting officers had probe

Petition for leave to appeal granted: A statute authorized the circuit court to accept an appe:

Affirmed: After fact-intensive inquiry, there was no reversible error on any of the various pro

Certificate of appealability denied: Petition was untimely, and appeal deemed frivolous.

Affirmed: In a felony case for possession of a gun after previous conviction for a domestic v
The substance of the defendant's as-applied Second Amendment argument was not reache

Affirmed: District court properly dismissed complaint for failure to state a claim and did not &

Petition for review denied in part and dismissed in part: Board of Immigration Appeals (BIA)
review BIA's credibility determinations.

Certificate of appealability denied: Petition for a writ of habeas corpus raised state law issue

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:
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Affirmed: There was no abuse of discretion in the district court's issuance of a conditional in

Affirmed: Federal Tort Claims Act did not waive sovereign immunity for prisoner's claim to re

Affirmed: District court's finding of insincerity of religious belief in sacredness of marijuana v

Certificate of appealability denied: Petitioner's collateral attack on his conviction and senten

Reversed and remanded: Administrative law judge erred in failing to explain the basis for cc

Affirmed: Conviction for illegal reentry after prior deportation upheld because the prior depo

Affirmed: Military court "fully and fairly reviewed" petitioner's claims, so the district court was

Certificate of appealability denied: Petition for a writ of habeas corpus was properly denied

Certificate of appealability denied: Petitions for writs of habeas corpus were procedurally ba

Affirmed: Petitioner for writ of habeas corpus did not give any reason to find that state supre

Affirmed: Prisoner's claims were properly dismissed because he had not exhausted adminis

Affirmed: District court properly denied successive petition for writ of habeas corpus.

Affirmed: District court's finding of insincerity of religious belief in sacredness of marijuana v

Affirmed: Prisoner failed to state an actionable constitutional claim on the basis of "deliberat

Certificate of appealability denied: Petition for writ of habeas corpus was procedurally barre:

Certificate of appealability denied: Petition for a writ of habeas corpus was time-barred, and
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Certificate of appealability denied: The district court correctly held that it was barred from re

miscarriage of justice exception.

Certificate of appealability denied: Petition for a writ of habeas corpus was time-barred and

Appeal dismissed: Case against judge was properly dismissed as frivolous or malicious.

Affirmed: District court's finding that defendant had failed to provide complete and truthful cc

Certificate of appealability denied: Treating a mistaken certificate of appealability applicatior

Affirmed: After a jury found a defendant not guilty by reason of insanity, the district court cor

Affirming in part and vacating and remanding in part: The district court did not err in dismiss

Vacated and remanded: Administrative law judge's conclusion, that Social Security disability

Certificate of appealability denied: On two claims, petitioner did not make a substantial shov

Certificate of appealability denied: Petitioner did not make a substantial showing that she wi

Certificate of appealability denied: The district court correctly determined that the petitioner

Affirmed: Summary judgment for defendant employer was proper because the plaintiff failec

Affirmed: There was no reversible error in trial court's grant of summary judgment against pl

Petition for review denied and cross-petition seeking enforcement of agency order granted:

Affirmed: The district court properly held that two professional insurance claims against the

Affirmed: Sufficient evidence existed in the record to suggest that the defendant was involve
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Affirmed: When the Commissioner of Social Security dismisses a claim without a hearing dt

Affirmed: The district court did not err in denying defendant's motions to suppress evidence.

Affirmed with limited purpose remand: The district court dismissed the plaintiff's complaint w

Affirmed: District court did not abuse its considerable discretion in reducing claimed attorne!

Affirmed: Sherriff's deputies were not entitled to qualified immunity because a jury could finc

Certificate of appealability denied: Petition for a writ of habeas corpus was time-barred.

Appeal dismissed: Criminal appeal was dismissed pursuant to Anders v. California because

Affirmed: The district court's denial of a pretrial suppression motion was affirmed because a

Affirmed: Social Security Commissioner's decision applied correct legal standards, and facti

This opinion was also issued at 356 F. App'x 173 (10" Cir. 2009).

Petition for review denied: Board of Immigration Appeals correctly concluded that it lacked ji
regulation, which the Tenth Circuit had recently upheld in a similar case.

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: Sherriff's deputies were entitled to qualified immunity because the plaintiff did not

policy.

Affirmed: The district court correctly ruled that the petitioner failed to exhaust administrative

Appeal dismissed: Criminal appeal was dismissed pursuant to Anders v. California because

Vacated, appeal dismissed as moot: New temporary Park Service regulation for snowmobil¢
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Affirmed: Despite a misplaced modifier in an insurance policy, the policy's meaning was unz

Appeal dismissed: Criminal appeal was dismissed pursuant to Anders v. California because

Affirmed: The district court properly denied the defendant's motion to suppress evidence be

Affirmed: Under New Mexico tort law and on the facts, the jury's verdict and damages awart

incorporators was applicable; nor did it err in granting summary judgment against a claim fo

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: A motion to suppress evidence was properly denied where there were objective in

Affirmed: There was no evidence in the record for reckless disregard of due process rights t

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: Under federal and state law, a doctor's monopolization and attempted monopoliza

Certificate of appealability denied: Petitioner's application for review of habeas denial failed

Certificate of appealability denied: Petitioner's purported motion for relief from a final judgme

Affirmed: As the district court found, the petitioner could not demonstrate a reasonable prob

Certificate of appealability denied: Petition for a writ of habeas corpus was time-barred.

Affirmed: Criminal appeal was dismissed pursuant to Anders v. California because there we

Affirmed, petition for rehearing and request for en banc consideration denied: Petitioner did
that the trial was fundamentally unfair or that counsel provided ineffective assistance.

This decision is a reissuance with minor sua sponte amendment of Matthews v. Workman, ¢

Affirmed: Federal Tort Claims Act retains sovereign immunity for cases involving detention ¢
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Affirmed: District court properly dismissed claims against state judge, state prosecutors, anc

Affirmed: At interlocutory stage, double jeopardy did not categorically foreclose a new trial w

Affirmed: Prisoners' complaint was correctly dismissed for failure to state a claim, in part be:

Affirmed in part and Reversed and remanded in part. Convictions for both drug conspiracy ¢

Affirmed: District court did not abuse its discretion in striking plaintiffs’ motion after noting th:

Affirmed: District court properly dismissed business damages lawsuit. District court had juris

appropriate grounds for disqualification.

Appeal dismissed: Criminal appeal was dismissed pursuant to Anders v. California because

Affirmed: Petitioner did not make a substantial showing that he was denied a constitutional
ineffective assistance.

Petition for rehearing en banc denied. See earlier opinion at 567 F.3d 618 (10" Cir. 2009), k

Affirmed: Convictions for possession and attempted distribution of child pornography were r

Affirmed, certificate of appealability denied: As the district court found, two lawsuits brought

Appeal dismissed: Unopposed motion to dismiss for mootness.

Petition for review dismissed: Pursuant to a statutory jurisdictional bar, the court lacked juris

bar, and the crime at issue was an "aggravated felony."

Petition for review denied: Agency's revocation of laboratory certification was justified by the

Affirmed. Although the district court's sentence for assault included a restitution order made
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Appeal dismissed: Criminal appeal was dismissed pursuant to Anders v. California because

Writ of mandamus granted: An order, issued years prior, had remanded the case in its entire

Affirmed: The defendant's arguments against his sentence were reviewed for plain error be«

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Appeal dismissed: Criminal appeal was dismissed pursuant to Anders v. California because

Reversed in part, certificate of appealability granted in part. Petitioner stated a valid claim o
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Affirmed: In a case against a jailer pursuant to 42 U.S.C. §1983, the district court properly d

assault by fellow prisoners.

Affirmed: Summary judgment was appropriate where the district court made correct evident

Affirmed: The district court did not abuse its discretion in rejecting the defendant's request fc

Reversed and remanded: A new trial was required in light of pervasive and improper remark

Affirmed: Evidence of agreement to violate the law was sufficient to support the guilty verdic
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Affirmed: The appellant's failure to comply with rules requiring an adequate record provided

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Petition for review denied: Department of Labor Benefits Review Board's award to miner of
the Due Process Clause where the mining company was unable to demonstrate bad faith o

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Appeal dismissed: Criminal appeal was dismissed pursuant to Anders v. California because

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:
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Affirmed: Prisoner was statutorily ineligible for a reduction in sentence.
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Affirmed: Medical device inventor's state law claims for misappropriation of trade secrets an

arguments of the defendant/appellant were rejected. The district court did not err in declinin
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Affirmed: Denial of Supplemental Security Income payments was based on correctly appliec

Affirmed: The district court's factual findings and legal conclusions were correct that (1) a cc
that the utility had waived its right to sue for breach of contract; and (4) the utility properly m

Affirmed: The prisoner did not meet the requirements of the Prison Litigation Reform Act to

Affirmed: Federal inmate's motion under 28 U.S.C. §2255 to set aside, vacate, or correct hit

Affirmed: District court did not abuse its discretion in denying defendant's motion for a new 1

Reversed and remanded: Plaintiff's gender discrimination claim against the city was erronec

exhausted.

Certificate of appealability denied: Petitioner's claims had been properly dismissed by the di

Reversed and remanded: Federal prisoner's pro se complaint, which alleged constitutional \

Affirmed: District court did not abuse its discretion when it dismissed state prisoner's constit

Affirmed: State prisoner's lawsuit against prison officials for not voluntarily segregating him 1

Certificate of appealability denied: Review of state prisoner's consolidated habeas petitions

granted; the district court also properly concluded that a retroactive adult certification hearin

Certificate of appealability denied: Habeas petitioner did not make a substantial showing the

Reversed and remanded: In litigation concerning a dispute over the sharing of stock procee

been breached.

Certificate of appealability denied: Federal inmate's motion under 28 U.S.C. §2255 to vacat

Affirmed: Military officer's suit against superior for libel was barred or otherwise precluded fr

Reversed and remanded: School district acted consistently with the Individuals with Disabili

record demonstrated that some progress had been shown by the child.

Affirmed: District court did not abuse its discretion in denying jail inmates' request for certific
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Certificate of appealability denied: Habeas petition by inmate challenging his criminal convic

Affirmed: Federal prisoner had failed to exhaust his administrative remedies before filing sui

Affirmed: There was no discernable error in the district court's dismissal of state inmate's cle

Reversed and remanded: Defendant's conviction for tax evasion was reversed because the

Affirmed: In case where health insurer was sued for fraud and breach of duty and good faitt

Affirmed: District court did not abuse its discretion in enlarging the period for removal to fed:
proper, as harms suffered by the corporation's American parent company did not provide the

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Reversed and remanded: Interactions between plaintiff and defendant, including defendant'

Dismissed: Criminal appeal was dismissed pursuant to rule established in Anders v. Califort

Remanded with instructions: Because no sentence reduction was authorized for the crimina

Affirmed: Federal inmate did not demonstrate in the course of an interlocutory appeal raisec

Dismissed: Criminal appeal was dismissed pursuant to rule established in Anders v. Califori

Affirmed: Utah corporation's copyright infringement suit, alleging misuse of digital wire-frams

produced.

Affirmed: Criminal defendant did not satisfy the evidentiary threshold to obtain discovery of |
Amendment.

Certificate of appealability denied: Habeas petition was properly dismissed as statutorily tim

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:
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Affirmed: Plaintiff employee was judicially estopped from pursuing certain claims for damag:

Request for leave denied: State prisoner had not presented factual predicates for new clairr

Remanded: District court had committed plain error warranting remand when it ruled that th:

Affirmed: District court had properly granted summary judgment in favor of defendant pharn

Affirmed: An artist who had been ejected from a park where he was displaying artwork lacke
ordinance.

Certificate of appealability denied: Prisoner did not make a substantial showing that he was

Affirmed: The totality of the circumstances surrounding defendant's stop by law enforcemen
period and perform a canine sniff of his vehicle which resulted in the detection of illegal dru¢

Affirmed: Even assuming that police officer's retention of defendant's license and registratio
led to the discovery of illegal drugs, was therefore not tainted by an illegal seizure.

Vacated and remanded: In light of intervening Supreme Court decisions concerning the app

Affirmed: Administrative law judge's denial of plaintiff's application for Social Security disabil
evidence, and the administrative law judge was not compelled to accept a vocational expert

Affirmed: Although the debtors' appeal with the Bankruptcy Appellate Panel (BAP) had beer
the BAP's explanation of its reasoning; nonetheless, the BAP's judgment on the merits of th

Affirmed: Civilian contractors' wrongful termination suit against the United States was barre(

Affirmed: The plaintiff, who alleged that he was wrongfully terminated on account of age-ba:
jury reasonably could infer a retaliatory motive. Although plaintiff alleged pretext could be di:
produce or have access to the information contained in the hidden cells.

Dismissed: Criminal appeal was dismissed pursuant to rule established in Anders v. Califort

Reversed and remanded: Lower court's grant of summary judgment for defendant United St
fetus necessitated reversal and remand.
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Affirmed: Lower court did not abuse its discretion in dismissing former student's claim again
and therefore deny the former student the requested remedy, based on her current refusal t

Affirmed: An alien criminal defendant, charged with unlawfully reentering the United States,
not argued that his intoxication negated the requisite mental state required for conviction, at

Dismissed: Criminal appeal was dismissed pursuant to rule established in Anders v. Califort

Reversed: Based on circuit precedent, the government's material, but nonformal, complianc
investigatory stop of the defendant's truck, which ultimately led to the discovery of drugs wit

Affirmed: State trooper did not act unreasonably under the Fourth Amendment when he con

Certificate of appealability denied: Motion under 28 U.S.C. §2255 filed by former federal pris

Certificate of appealability denied: Federal inmate's motion under 28 U.S.C. §2255 to vacat

Certificate of appealability denied: Federal inmate's motion under 28 U.S.C. §2255 to vacat

Affirmed: A bankruptcy trustee, who successfully avoided a lien through statutory strong-arr

Remanded: District court's erroneous calculation of the total drug quantity attributable to the

Reversed and remanded: The online retailer plaintiffs, who had sued the defendant copyrig|
California company of eBay to suspend plaintiffs’ online auction, the intended consequence:

Certificate of appealability denied: Inmate's habeas petition challenging his criminal convicti

Affirmed: No reversible error was found in the district court's conduct of a trial that resulted i

Affirmed: Inmate's lawsuits against various persons were properly dismissed by the district (

Affirmed: A jury was presented with sufficient evidence to convict the defendant of conspirin
analogized to the defendant's crime with the appropriate offense in the U.S. Sentencing Gui

Dismissed: State prisoner's suit challenging state procedural bar to further review of his con
final judgment.

Dismissed: Criminal appeal was dismissed pursuant to rule established in Anders v. Califori

This decision was republished at 265 F. App'x 688 (2007).
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Affirmed: District court's factual findings provided an adequate basis for imposing a sentenc

Affirmed: The district court correctly denied as untimely petitioner's motion under Fed. R. Ci

Affirmed: ERISA plan administrator's decision to terminate plaintiff's long-term disability ben
its adequacy.

Dismissed: Criminal appeal was dismissed pursuant to rule established in Anders v. Califort

Certificate of appealability denied: Federal inmate's motion under 28 U.S.C. §2255 to vacat

Affirmed: Plaintiff's civil-rights suit against police officer and municipality for violating his Fou

Certificate of appealability denied in part and granted in part. While the prisoner did not mak

instructions constituted a denial of her Sixth Amendment right to effective assistance of coul

Certificate of appealability denied: Petition for a writ of habeas corpus was time-barred and

Dismissed: Criminal appeal was dismissed pursuant to rule established in Anders v. Califort

Reversed and remanded: In a case where the plaintiff alleged that she had been terminatec
termination, regardless of whether the board's actions conformed with preexisting rules.

Question of state law certified: A question to the Oklahoma Supreme Court was certified coi
care at federal hospital.

Affirmed: Denial of motion to suppress was proper where facts reasonably found by the dist

followed by curative instructions to the jury from the court; and the court's denial of a "minor

Appeal dismissed: Criminal appeal was dismissed pursuant to Anders v. California because

Affirmed: Judges have immunity from claims for damages brought against them for actions

Affirmed: Federal district court correctly denied a hearing on the defendant's violation of fed

Appeal dismissed: Criminal appeal was dismissed pursuant to Anders v. California because
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Affirmed: Habeas corpus was not an appropriate vehicle to challenge conditions of confinen

Appeal dismissed: Criminal appeal was dismissed pursuant to Anders v. California because

Affirmed: Prisoner's complaint failed to state a claim upon which relief could be granted. It d

Affirmed: In a civil-rights suit brought under 42 U.S.C. 81983, the district court did not err in

Appeal dismissed: Criminal appeal was dismissed pursuant to Anders v. California because

Appeal dismissed: Some aspects of appeal were time-barred, and the remainder was barre

Certificates of appealability denied: Petitioner did not make a substantial showing that he wi

Affirmed: District court properly denied appellant shareholder's objection to the proposed clé

Affirmed: In case where contract breach was conceded, contract terms did permit plaintiff bi
It was not error to reduce damages for mitigation.

Affirmed: Doctoral student's federal challenges to expulsion were barred by the federal juris

Reversed and remanded: The standard for summary judgment was not met where, on the fi
continuing to engage in that activity; and (3) the defendant's adverse action was substantial
qualified immunity because the constitutional right at issue was clearly established.

Affirmed: District court properly granted summary judgment to defendant hospital on eight fc

motivated English-only policy for operating rooms did not give rise to a hostile work environi

Affirmed in part, reversed and remanded in part: The qui tam plaintiff against a hospital alle(
not meet the “original source" test. However, the public information bar against those claims

Affirmed in part, reversed and remanded in part: After the district court's decision, the Supre
judgment against one plaintiff's retaliation claim was reversed and remanded for further pros

Appeal dismissed: Where unresolved and material factual disputes controlled the legal anal
proceedings in the district court.

Affirmed: State computer database containing vehicle insurance and registration data provic

Affirmed: Appellant convicted of tax fraud did not show clear error on the jury's determinatio
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Affirmed: U.S. Department of Labor Administrative Review Board (ARB) award of attorneys'

petitioner was entitled to attorney fees under the applicable statute. ARB's award was not al

Affirmed: As a matter of statutory interpretation, the district court correctly held that under th

Affirmed: Prisoner bringing due process claim had not presented a constitutionally protectec

protection claim.

Affirmed: The writ of coram nobis seeking to challenge a 1969 federal bank-robbery convict

Affirmed: While a district court was obliged to disregard a defendant's prior state misdemea

imprisonment.

Reversed and remanded: District court erred in failing to consider the factors described by t

Affirmed: District court acted in accordance with its rules and inherent authority and did not

Reversed and remanded for dismissal for lack of jurisdiction: District court lacked jurisdictiol

Affirmed in part, vacated and remanded in part: The defendant improperly pursued his inefft

Certificate of appealability denied: The petitioner-inmate did not avail himself of potential ste

Dismissed for lack of jurisdiction: The court lacked jurisdiction under 8 U.S.C. §1242(a)(2)(C

Certificates of appealability denied: The petitioner's requests for certificates of appealability

Certificate of appealability denied: Petition for a writ of habeas corpus was untimely.

Affirmed: In a personal injury action, there was no abuse of discretion when district court ex

prospects.

Affirmed: The defendant lacked standing to challenge the search of his former girlfriend's ar

Certificate of appealability denied: The petitioner-inmate did not make a substantial showing
his efforts to pursue litigation.
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Affirmed: In affirming the administrative law judge's and the Social Security Administration A
award supplemental Social Security income.

Affirmed: The administrative law judge did not err in resolving conflicting evidence in petitior

Affirmed: When plaintiff failed to appear for multiple proceedings before a magistrate, distric

Affirmed: Plaintiff-inmate’s claim under 42 U.S.C. §1983 was correctly dismissed because tt

Affirmed: On appellate review following a grant of a certificate of appealability, petitioner did

Affirmed: A law enforcement officer did not act in an objectively unreasonable manner in pul

Affirmed: In a claim against the federal government under the Federal Tort Claims Act for all

and did not produce a written report prior to trial.

Affirmed: The pro se plaintiff-inmate alleging that his Eighth Amendment rights were violate(

Certificate of appealability denied: Petition for a writ of habeas corpus was untimely and did

Affirmed: Plaintiff-employee failed to present evidence that the employer's stated reasons fc

Affirmed in part, judgment modified: The pro se serial litigant's lawsuits arising out of a state
same subject matter as the prior federal lawsuits.

Appeal dismissed: Criminal appeal was dismissed pursuant to Anders v. California because

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Certificate of appealability denied: Petition for a writ of habeas corpus was untimely and did

Certificate of appealability denied: Petitioner did not make a substantial showing that he wa:

Affirmed: District court and administrative law judge did not err in denying plaintiff's applicati
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Affirmed: The evidence presented at trial was sufficient to support a guilty verdict for knowir

Affirmed: Summary judgment in favor of the defendant on plaintiff's employment discriminat

environment.

Certificate of appealability denied: Petitioner did not make substantial showing that he was 1

Certificate of appealability denied: The minor-plaintiffs did not make a substantial showing tl

Reversed: Issuing a criminal misdemeanor citation and telling an individual that he would be

Affirmed: District court did not err in declining to issue a sentence below the range specified

Certificate of appealability denied: Petition for a writ of habeas corpus was time-barred.

Certificate of appealability denied: Petitioner did not make substantial showing that he was 1

Affirmed in part, reversed and remanded in part: The Tax Injunction Act precluded the court
prevented the district court from considering plaintiffs’ claims that Oklahoma impermissibly r

Affirmed: District court did not err in granting summary judgment to the employer on the em|

Affirmed: District court did not err in denying the defendants' request to receive a sentence |

Affirmed: The jury was properly instructed on requisite elements for a continuing criminal en
from the enterprise.

Affirmed: Under Tenth Circuit precedent, Congress possesses the power under the Comme

Affirmed: The insurance policy at issue in the case terminated, by its terms, when a premiur

Appeal dismissed: Criminal appeal of conviction for illegally reentering the United States aft

Remanded: In a school superintendent's First Amendment retaliation claim against her emp
a violation of the New Mexico Open Meetings Act was not an official obligation for which qui
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Affirmed: The term "distribute” in a child pornography statute captured the act of storing mat

Affirmed: The evidence presented at trial was sufficient to support defendant's criminal conv

Appeal dismissed: Criminal appeal was dismissed pursuant to Anders v. California because

Affirmed: Following a criminal conviction, the defendant failed to show that his counsel's joir

Affirmed: When plaintiff-employee offered no evidence to show that the employer's stated re

under state law.

Affirmed: There was no reversible error in the district court's sentence of 57 months' incarce
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Holding

Majority (Gorsuch, J.), affirmed: The "law of the case" doctrine barred the court from
revisiting and revising the judgment from a prior appeal, which interpreted the
Stock-Raising Homestead Act of 1916 and its regulations to allow the plaintiff to
cross the defendant's surface estate to access minerals, and any Fifth Amendment
due process claims were forfeited.

Concurring (Briscoe, J.): The due process challenge, based on lack of notice to the
landowner that the government was reserving the right to cross the surface estate
for access to other property and minerals, was forfeited because it was not raised
until the brief in the current appeal.

Majority (Gorsuch, J.), reversed and remanded: District court erred in holding that
the Tax Equity and Fiscal Responsibility Act of 1982 precluded a managing partner
in a tax avoidance scheme from pursuing a partner-level reasonable cause/good
faith defense after the IRS had rejected the partnership's separate assertion of
similar claims during administrative proceedings.

Dissenting (Phillips, J.): Not all partner-level defenses should be unaffected by
conclusions made by the IRS on the partnership level; the managing partner's role
in the tax avoidance scheme was such that determinations regarding the
partnership's lack of a reasonable cause/good faith defense could apply equally to
him.

Majority (Gorsuch, J.), affirmed: District court's tax loss calculation under U.S.
Sentencing Guidelines §2T1.1(c)(1) was proper because the tax estimate used to
calculate the sentence was based on a reasonable estimate, and a factfinder could
reasonably infer from the evidence presented that defendants intended to shield
their clients from collection of the taxes.

Concurring (Kelly, J.): Interest and penalties were properly included in the tax loss
calculation.

Majority (Gorsuch, J.), reversed and remanded: Wyoming's Anti-Indemnity Statute,
which voids as a matter of law any agreement that indemnifies loss or liability
related to oil, gas, and water wells, did not affect the validity of an indemnity
provision in the disputed insurance contracts; the absurdity doctrine was not
applicable because there was no plain ministerial error in the statute.

Concurring (Bacharach, J.): Insurer's argument related to the absurdity doctrine
was waived.
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Affirmed (Gorsuch, J.): District court correctly dismissed the plaintiff's suit brought
under the Americans with Disabilities Act, the Rehabilitation Act, and 42 U.S.C.
§1983. The suit was based on the school district's failure to address appropriately
the minor's disabilities (which she had started to pursue administratively under the
Individuals with Disabilities Education Act [IDEA] until she obtained a successful
settlement), but the plaintiff had not exhausted the procedures set forth in the IDEA.

Dissenting (Briscoe, C.J.): The majority's holding effectively and wrongly required a
litigant such as the plaintiff to forgo resolution of an IDEA claim in order to preserve
other federal claims.

Majority (Gorsuch, J.), affirmed: Petitioner's claim that the trial court should have
excluded two jurors for impermissible bias in favor of the death penalty failed
because the Oklahoma Court of Criminal Appeals (OCCA) reasonably applied the
Supreme Court's clearly established precedents regarding juror removal. Nor was
there an error under the standards set forth by the Supreme Court in Simmons v.
South Carolina because the jury was instructed that life without parole was an
alternative to capital punishment, or an error under the standards set forth by the
Supreme Court in Beck v. Alabama because the jury was instructed on lesser,
noncapital offenses.

Concurring in the judgment (McHugh, J.): The OCCA did not apply the correct legal
standard in evaluating whether one of the jurors was biased toward the death
penalty. Nevertheless, the petitioner is not entitled to habeas relief because that
claim was not properly exhausted, and even if it were, his claim would have failed
under the correct standard.

Dissenting (Briscoe, J.): Petitioner's attempts to raise his juror claim, combined with
the gravity of his death sentence, warranted discretionary review by the panel of his
claim that the OCCA applied an incorrect standard; petitioner should have been
granted relief because one of the jurors should have been stricken and that error
was not harmless.

Majority (Gorsuch, J.), affirmed: The Price-Anderson Act did not preempt the
landowners' nuisance claim because, among other things, nothing in the language
or history of the act precluded a nuisance claim even if the landowners failed to
prove that a statutorily defined "nuclear incident" occurred pursuant to the act.

Concurring in the judgment (Moritz, J.): An earlier panel decision in the case left no
portion of the jury verdict intact, and the district court was powerless to reinstate
any part of it. The potential for retrial required consideration of the district court's
alternative ruling that the PAA preempted the plaintiff's nuisance claims.

Majority (Gorsuch, J.), affirmed: Plaintiff's tort suit against a medical device
manufacturer, alleging that a company representative recommended using the
device for an off-label use even though the company had evidence documenting the
dangers of using the device for that use, was preempted by the Medical Device
Amendments to the Federal Food, Drug, and Cosmetics Act because the
requirements imposed under state law through its tort liability regime did not impose
parallel duties in the federal law.

Concurring in part and dissenting in part (Lucero, J.): Some of plaintiff's claims likely
were not preempted, including that the medical device was misbranded or
adulterated in violation of federal and state law, resulting in harms with parallel state
law remedies.

Majority (Gorsuch, J.), affirmed: District court did not abuse its discretion by
refusing to allow the defendant in a medical negligence suit to amend, two weeks
before trial, the final pretrial order to pursue a new defense, including permission to
introduce new jury instructions, exhibits, and witnesses; according to Fed. R. Civ. P.
16(e), those orders may be amended only to prevent manifest injustice, and the
surprise of having his codefendants settle, creating a problem for the defendant's
initial trial strategy, did not meet that standard. Further, Oklahoma law barred the
defendant's request to reapportion the damages among the defendants who settled.

Concurring (Moritz, J.): The majority's conclusion that the district court did not
abuse its discretion was correct, but the facts presented a very close case, as
revealed by the application of four factors employed by the circuit court in other
cases (which the majority did not individually consider) for determining whether a
court erred in denying a motion to amend a pretrial order.
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Majority (Gorsuch, J.), affirmed in part, vacated and remanded in part: A sentencing
judge is not required to disregard the mandatory sentence imposed for using a gun
during or in relation to a crime of violence when choosing a consecutive sentence to
impose for the underlying crime of violence. The mandatory factors in 18 U.S.C.
§83553(a) and 3661 authorize sentencing courts to look at the totality of the
defendant's background, character, and criminal history.

Concurring in part and dissenting in part (Lucero, J.): Because an 18 U.S.C.
§924(c) sentence is imposed in addition to the sentence for the underlying crime, a
sentencing court cannot lower the sentence for the underlying crime on the belief
that the §924(c) enhancement is too harsh.

Majority (Gorsuch, J.), affirmed: There was sufficient evidence to support the jury's
award of damages, and the district court did not err in excluding a portion of the
defendant's evidence of higher damages.

Concurring (Holmes, J.): Principal issue with cross-appellants' argument was not
that it was based on a new theory presented too close to the time of trial, as
evidence demonstrated theory had been presented earlier in litigation; rather, cross-
appellants had attempted to submit readjusted damage calculations too close to the
impending trial date.

Majority (Gorsuch, J.), affirmed: Considered individually or cumulatively, the lower
court's errors at trial and during sentencing and the alleged deficient performance of
the defendant's counsel did not warrant reversal of a death sentence for first degree
murder, and there was no due process violation when the jury was not instructed on
lesser included, noncapital offenses when the defendant did not request a change
to the jury instructions at trial and the evidence did not a support a conviction for the
lesser offenses.

Concurring in part and dissenting in part (Briscoe, C.J.): Reviewing de novo the
petitioner's claims of ineffective assistance of counsel, the petitioner had identified
sufficient errors to establish that he was deprived of effective assistance of counsel
and entitled to a new sentencing proceeding.

Majority (Gorsuch, J.), affirmed: A delay in searching the defendant's seized
computer did not violate the Search and Seizure Clause of the Fourth Amendment
when the defendant's husband consented to the seizure; the search warrant did not
violate the Fourth Amendment's particularity requirement; there was no violation of
the Sixth Amendment right to a public trial when the court excluded the husband
from the courtroom during the testimony of his child because the testimony was
brief and necessary to protect the child's well-being; and there was no reversible
error in the court's dismissal of two assimilated homicide charges when the
defendant was convicted of second-degree murder and child abuse.

Concurring (Briscoe, C.J.): While joining most of the majority's opinion and ultimate
judgment, Chief Judge Briscoe believed applicable federal criminal statutes
precluded assimilation of the of the state child-abuse-resulting-in-death statute in
this case.

Majority (Gorsuch, J.), affirmed: An officer who used a Taser upon an individual
fleeing arrest was, under the facts of the case, entitled to qualified immunity.

Concurring in part in the result, and dissenting (Briscoe, C.J.): Majority failed to give
sufficient weight to particular facts concerning the targeting function of the Taser,
the proximity of the individual to the officer when the Taser was used, and specific
warnings within the police training manual regarding the Taser's use. While facts
supported the excessive force claim brought by the individual's estate, the district
court's dismissal of the wrongful death claim, based upon it being brought by a third
party, and its challenged evidentiary ruling were properly affirmed.

Concurring (Matheson, J.): While officer's conduct was excessive, it did not reach a
level of egregiousness comparable to that found in prior cases where qualified
immunity was found not to attach.
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Affirmed (Gorsuch, J.): The defendant was given adequate notice of his conditions
of supervised release, so he could not contest the revocation of his release on that
ground. Also, the district court did not plainly err when, during resentencing, the
court stated that the new prison term would allow the defendant to participate in
sex-offender treatment program, because the defendant did not show any such
error affected his substantial rights and his sentence would have been different but
for that error.

Concurring in part and dissenting in part (Holloway, J.): The district court plainly
erred by seeking to promote the defendant's rehabilitation when imposing a
sentence above that recommended by the U.S. Sentencing Guidelines, given that
the prosecution's request for the above-guidelines sentence was based on the
availability of sex-offender treatment in prison.

Majority (Gorsuch, J.), reversed and remanded: Although plaintiff argued that the
defendant police officers, who brought battery charges against him following a fight
with another individual, had engaged in a malicious prosecution on account of the
battery victim's sons also being police officers, the plaintiff's constitutional rights
were not violated in a manner that was clearly established law at the time of the
alleged malicious prosecution.

Concurring (Lucero, J.): The holding should have been limited to the proposition
that there was no constitutional violation; there was no need to assess whether the
alleged violation was clearly established.

Opinion of the court (Gorsuch, J.), affirmed: The Equal Protection Clause of the
Fourteenth Amendment does not protect against extortion by a public official, whose
demands applied to all contract bidders without distinction based on group
membership.

Concurring in the result (Murphy and Brorby, JJ.): The record in the case revealed
no intentional discrimination against the plaintiff contract bidder, resolving its equal
protection claims.

Majority (Gorsuch, J.), reversed and remanded: An officer was entitled to qualified
immunity because he did not violate clearly established Fourth and Fourteenth
Amendment rights by asking a veterans' hospital to share the plaintiff's records.
Further, the investigators and forensic expert were entitled to qualified immunity for
claims of false arrest, false imprisonment, and malicious prosecution because there
was probable cause to arrest and detain the plaintiff before the charges against him
were dropped.

Dissenting (Holloway, J.): District court's denial of qualified immunity for the officer
should have been affirmed because the officer violated the plaintiff's clearly
established constitutional right to have his medical information protected from police
access that was based on a generalized interest in whether a crime might have
occurred. Additionally, the court should have affirmed the denial of qualified
immunity to the investigators and forensic expert because the plaintiff's arrest and
prosecution were not supported by probable cause, given the inclusion of false
statements and forensic analysis in the arrest warrant.

Majority (Gorsuch, J.) affirmed: District court did not abuse its discretion by
dismissing plaintiff's case as a sanction for failing to produce documents in
response to a discovery request and then violating two court orders compelling
production of those materials.

Concurring (Hartz, J.): District court's explanation of its dismissal with prejudice due
to discovery violations was inadequate, but plaintiff's conduct was sufficiently
obvious and egregious to make remand for further explanation unnecessary.

Majority (Gorsuch, J.), affirmed: Petitioner could not pursue a statutory
interpretation argument about his crime of conviction in a 28 U.S.C. §2241 petition
because he failed to raise those arguments in his trial proceedings, direct appeal, or
original 28 U.S.C. 82255 motion, notwithstanding an intervening Supreme Court
interpretation of that statute. Further, a §2255 motion was not an inadequate or
ineffective means of testing an argument, even when the argument to be made
would have been foreclosed by circuit precedent.

Concurring in part and dissenting in part (Seymour, J.): Petitioner had an adequate
and effective opportunity to test the legality of his conviction in his earlier habeas
proceedings, and thus the petition should have been dismissed for lack of
jurisdiction. The majority should have ended its analysis there without creating a
circuit split as to the interpretation of §2255(e)'s savings clause.



McClendon v.
City of
Albuquerque

Flood v.
ClearOne

Commc'ns., Inc.

Painter v. City
of Albuquerque

Hydro Res.,
Inc. v. EPA

Lewis v. Tripp

United States v.

Lovern

630 F.3d
1288

618 F.3d
1110

383 F.
App'x
795

608 F.3d
1131 (en
banc)

604 F.3d
1221

590 F.3d
1095

2011 Authored
majority

2010 Authored
majority

2010 Authored
majority

2010 Authored
majority

2010 Authored
majority

2009 Authored
majority

Federal Courts;
Civil Rights

Contracts

Civil Rights

Environmental
Law; Indian Law;
Federal Courts

Criminal Law &
Procedure; Civil
Rights

Criminal Law &
Procedure

Appeal Dismissed (Gorsuch, J.): District court's order withdrawing approval of a
class action settlement agreement concerning prison overcrowding was not a final,
appealable decision. Further, an earlier settlement agreement's promise against
future litigation is not sufficient to warrant an interlocutory appeal because the
Supreme Court recognized in Cohen v. Beneficial Industries Loan Corp. that the
only time a claimed right not to stand trial will warrant interlocutory appeal is when a
statutory or constitutional provision guarantees that claimed right.

Concurring (Lucero, J.): Majority's discussion of Cohen, although dicta,
misconstrues the case and, if followed, would produce adverse litigation
consequences, including an end to interlocutory review of the denial of qualified
immunity.

Majority (Gorsuch, J.), reversed: Preliminary injunction requiring advance of legal
fees was based on a misinterpretation of two main contract provisions.

Concurring (Tymkovich, J.): The majority properly interpreted one contract
provision, but their interpretation of the other would render the contract illusory.

Affirmed (Gorsuch, J.): The arresting officers possessed probable cause when they
arrested the plaintiff following his attempt to cash a fraudulent cashier's check,
despite the plaintiff's claim that he was not aware it was fraudulent; even if the
officers lacked probable cause, the officers were entitled to qualified immunity
because the plaintiff did not show the officers violated clearly established law in
effectuating the arrest.

Concurring in part and dissenting in part (McKay, J.): Although the officers were
entitled to qualified immunity, under the totality of the circumstances test, probable
cause was not present for the arrest.

Majority (Gorsuch, J.), panel opinion vacated, petition for review granted, and
agency determination vacated: EPA incorrectly concluded that petitioner's property
was part of "Indian lands" such that the EPA, and not a state agency, was
authorized to issue a Safe Drinking Water Act permit allowing petitioner to mine for
uranium; petitioner company had an injury in fact sufficient to meet the requirement
for Article Ill standing to challenge which agency had authority to issue the permit
because of the costs associated with securing the permit.

Dissenting (Ebel, J.): The majority incorrectly relied on inapposite Supreme Court
precedent, Alaska v. Native Village of Venetie Tribal Government, in determining
that petitioner's property was not part of a "dependent Indian community" and
therefore not part of "Indian lands."

Dissenting (Henry, J.): Judge Henry wrote separately to underscore his concerns
that the majority opinion undid decades of settled Indian Law.

Majority (Gorsuch, J.), reversed and remanded: The district court had held that the
defendant medical examiner was not entitled to qualified immunity and thus denied
summary judgment, but there was no evidence in the record to suggest that the
defendant was personally involved in the Fourth Amendment violation alleged by
the unlicensed doctor whose office was searched.

Dissenting (Briscoe, C.J.): The district court adequately set forth the facts it believed
a reasonable jury could find, and the appellate court must accept as true the
plaintiff's assertion of the defendant's involvement. Even looking to the record, there
was sufficient evidence to withstand summary judgment.

Majority (Gorsuch, J.), affirmed in part and reversed in part: In an appeal from a
joint jury trial, there was no evidence that one defendant, an employee of a
pharmacy that was implicated in a drug conspiracy, had the requisite knowledge for
criminal liability to attach. The other conviction was affirmed.

Dissenting (O'Brien, J.): While agreeing with the majority's decision affirming one
defendant's convictions, Judge O'Brien disagreed that no reasonable jury could find
the codefendant pharmacy employee guilty.
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Majority (Gorsuch, J.), affirmed in part, reversed and remanded in part: In a suit
brought by female police officers claiming discrimination based on their pregnancy,
there was sufficient evidence to conclude that the defendants' explanation of how
they implemented their maternity leave policy was pretextual for discriminatory
animus based on plaintiffs’ pregnancies.

Concurring (Hartz, J.): While joining the panel opinion, Judge Hartz wrote
separately to emphasize his belief that the case turned on particular evidentiary
items.

Majority (Gorsuch, J,), affirmed: District court did not plainly err by issuing an
immediate corrective instruction to the jury after the prosecutor requested that they
convict the defendant to "end the cycle of violence" on an Indian reservation rather
than declaring a mistrial or taking some other corrective action.

Concurring (Briscoe, J.): The defendant's conviction should be affirmed, but de
novo rather than plain error review should have been applied to defendant's claim
of prosecutorial misconduct.

Source: Congressional Research Service, based upon an examination of court decisions compiled through a search of the Lexis database.
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Majority (Kelly, J.), affirmed: A motion to compel arbitration was properly
denied because there was no actual agreement to arbitrate under the Federal
Arbitration Act among the six parties, and the conflicting details in the multiple
arbitration provisions indicated that there was no meeting of the minds with
respect to arbitration.

Dissenting (Gorsuch, J.): The six interrelated commercial agreements
demonstrated a clear intention by the parties to arbitrate their disputes, and
procedural inconsistencies among the agreements should not prevent the
intent to resolve disputes through arbitration.

Majority (per curiam), rehearing en banc denied by sua sponte vote.

Concurring in the judgment (Briscoe, J.): There was no justification to invoke
the court's inherent authority to rehear, sua sponte, a case en banc when the
parties had chosen not to seek en banc review, and the panel committed no

legal error on the merits to justify granting a rehearing en banc.

Concurring in the judgment (Bacharach, J.): The denial of the preliminary
injunction based on unconstitutional conditions should have been affirmed,
and en banc consideration should have been denied because the panel's
decision will not affect future appeals significantly.

Dissenting (Gorsuch, J.): An en banc hearing should have been granted
because the panel impermissibly applied a de novo (rather than abuse of
discretion) review to determine the Utah governor's intentions to defund
Planned Parenthood; relaxed the burden of proof; and relied on arguments not
raised by the party seeking the injunction or tested by the opposing party.

Majority (Gorsuch J.), petition for review granted and case remanded for
further administrative proceedings: A presumption of prospectivity that applies
whenever an agency exercises delegated legislative policymaking authority,
along with due process and equal protection concerns, prevented the
retroactive application of a decision by Board of Immigration Appeals (BIA)
concerning the interplay between two federal immigration statutes, when the
effect of that decision would be to deny the availability of relief to an alien who
applied for relief prior to the decision's issuance.

Concurring (Gorsuch, J.): Established court jurisprudence concerning judicial
deference to agency interpretations of ambiguous statutes they administer is in
tension with separation of powers principles, and this deference has effectively
permitted "executive bureaucracies to swallow huge amounts of core judicial
and legislative power."
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Majority (Murphy, J.), petition for review denied: Court denied a petition for
review of an administrative order finding that the petitioner was terminated in
violation of the whistleblower provisions of the Surface Transportation
Assistance Act (STAA), as his conduct was protected under the "refusal to
operate" provision as reasonably interpreted by the Department of Labor.

Dissenting (Gorsuch, J.): Deference to an agency interpretation of ambiguous
statutory terms, as explained by the Supreme Court in Chevron U.S.A., Inc. v.
Natural Resources Defense Council, Inc., was unnecessary to interpret the
term "operate" under the STAA whistleblower provisions because it was
unambiguous, and the petitioner's conduct was not protected because he did
operate the vehicle.

Majority (Holmes, J.), affirmed: A police officer was entitled to qualified
immunity for alleged Fourth Amendment violations arising from the arrest of a
middle school student because the officer reasonably believed that he had
probable cause to arrest the student for interfering with the educational
process, based on the student's fake burping and other disruptive activity, and
the officer acted under a reasonable belief that he could use handcuffs in
arresting a minor. The assistant principal was also entitled to qualified
immunity because the search was justified based on student reports and video
evidence of possible drug activity, and the removal of outer wear was
reasonable in scope.

Dissenting (Gorsuch, J.): Sufficient legal authority existed to alert any
reasonable officer that arresting a student for burping was insufficient to
support an arrest.

Majority (Lucero, J.), affirmed: District court did not err in denying correctional
officers qualified immunity as to a detainee's strip search claim, because the
officers waived appellate review of their argument that the constitutionality of a
strip search without reasonable suspicion was not clearly established at the
time of plaintiff's arrest; nor did the court err in denying immunity as to a Fourth
Amendment claim based on a delay in a probable cause hearing.

Concurring in part and dissenting in part (Gorsuch, J.): The officers qualified
for immunity because the plaintiff did not identify any judicial decision that
clearly established as a matter of federal law that the right to a timely
arraignment imposes a correlative duty on correctional officers to ensure that
the plaintiff was brought before a magistrate in a timely fashion.

Majority (Ebel, J.), affirmed: The denial of appellant's motion to suppress
evidence was affirmed because the officers did not violate the Fourth
Amendment when they went onto the front porch to knock on appellant's front
door; the "No Trespassing" signs did not revoke the implied license to "knock
and talk," and the court did not err in finding that the defendant voluntarily
consented to officers following him into the house.

Concurring (Tymkovich, C.J.): Determining whether a reasonable person
would conclude that entry onto the curtilage by police or others was
categorically barred by "No Trespassing" signs depends on the time, place,
manner, and circumstance of the encounter.

Dissenting (Gorsuch, J.): Placement of the "No Trespassing" signs manifested
a clear intention to revoke the implied license to "knock and talk."

Majority (Tymkovich, C.J.), affirmed: Dismissal of assault charges under the
Speedy Trial Act was based on procedural grounds and did not qualify as a
favorable termination for purposes of a malicious prosecution cause of action,
and the Fourteenth Amendment familial association claim was properly
dismissed based on qualified immunity.

Concurring in the judgment (Gorsuch, J.): Federal courts have reason to be
skeptical of the existence to a constitutional right against malicious
prosecution, and they should consider abstaining from hearing such claims
and allow for their resolution as common law state tort claims.
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Majority (Matheson, J.), reversed and remanded: Colorado law that imposed
notice and reporting obligations on out-of-state retailers that did not collect
sales tax, did not facially discriminate against interstate commerce under the
dormant commerce clause because it distinguished retailers based on whether
they collected Colorado sales or use taxes and not on in-state or out-of-state
presence, and did not directly favor in-state economic interests.

Concurring (Gorsuch, J.): Plaintiffs failed to show that the notice and reporting
burdens the Colorado law places on out-of-state mail order and Internet
retailers compare unfavorably to the administrative burdens the state imposes
on in-state brick-and-mortar retailers who must collect sales and use taxes.

Majority (McHugh, J.), affirmed: In awarding back pay under the National
Labor Relations Act (NLRA) to employees whose hours had been unlawfully
reduced in violation of the NLRA, the National Labor Relations Board (NLRB)
acknowledged its inconsistent precedent and provided reasonable policy
justifications for not deducting interim earnings from secondary employment
from the backpay calculations.

Dissenting (Gorsuch, J.): In adopting a rule for hours-reduction cases that was
different from wrongful termination cases, the NLRB failed to "respect
boundaries of their congressional charters" and departed from their own
existing rules and precedence without a persuasive explanation.

Majority (Ebel, J.), affirmed: District court correctly granted the defendant's
motion to suppress evidence seized in Oklahoma pursuant to a warrant that
was issued in Kansas because the warrant violated Fed. R. Crim. P. 41
concerning within-district limitations on warrants issued by magistrates, and
the defendant established prejudice. The court declined to adopt the
government's contention that prejudice can be established only if a judge in
the proper jurisdiction could not have issued the warrant.

Concurring in the judgment (Gorsuch, J.): The Federal Magistrate Act
specifying where a magistrate judge's powers are effective is a jurisdictional
limit on its power, and the violation of a statutory jurisdictional rule is per se
harmful. Also, the warrant was invalid under the Fourth Amendment.

Majority (Murphy, J.), vacated and remanded: Fed. R. Crim. P. 11(e), regarding
the finality of a guilty plea, is a jurisdictional rule that strips a district court of
jurisdiction to set aside a guilty plea once the sentence has been imposed.
And 18 U.S.C. §3231, which grants district court's original jurisdiction over
federal criminal cases, does not give a district court jurisdiction to set aside a
previously imposed criminal judgment that includes a term of imprisonment at
any time for any reason. Rather, courts are limited to the circumstances
outlined in 18 U.S.C. §3582(c) and Fed. R. Crim. P. 35.

Dissenting (Gorsuch, J.): Rule 11(e) and §3582(c) are claim-processing, not
jurisdictional, rules, and thus there was no impediment to the district court
agreeing to grant an uncontested motion to set aside a guilty plea.

Majority (Briscoe, J.), affirmed in part, reversed in part, and remanded: District
court's loss calculation for defendant's conviction for conspiracy to commit wire
fraud based on skimming debit card information from gas pumps was not
clearly erroneous because it was a reasonable estimate of the loss based on
the defendant's relevant conduct, but the court erred in its restitution
calculation under the Mandatory Victims Restitution Act because that loss
amount is limited to the objects, and temporal limits, of the charged
conspiracy.

Concurring in the judgment (Gorsuch, J.): Even if the defendant's loss
calculation was wrong, he still would have been eligible for the same upward
adjustment in his U.S. Sentencing Guidelines calculation, making any error
harmless. And the restitution award suffers from a lack of district court factual
findings, and could have been reversed on that ground.
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Majority (Gorsuch, J.), affirmed: District court correctly denied the officer
qualified immunity in the 42 U.S.C. 81983 civil rights suit alleging due process
violations when the officer used his squad car, while off duty, to speed and
pass though through several intersections and at least one red light, which
eventually led to an accident that caused the death of one passenger and
serious injury to another, given clearly established Supreme Court precedent
that due process claims may be brought for intentional misuse of a police
vehicle.

Concurring (Gorsuch, J.): The defendant forfeited arguments raised pursuant
to the Supreme Court's decision in Parratt v. Taylor, that held that the plaintiff
must show that state law supplied no adequate remedial course before
pursuing a §1983 claim, but the underlying facts of this case are the type that
can be addressed by state tort law.

Majority (per curiam), rejected petition for rehearing en banc.

Dissenting (Lucero, J.): The Tenth Circuit should overrule its precedent
concerning Sex Offender Registration and Notification Act's (SORNA's) notice
provisions for offenders who leave the country by joining the Eighth Circuit to
hold that updating registration to reflect a move out of the country is not
required.

Dissenting (Gorsuch, J.): The court should rehear the case to consider
whether Congress improperly delegated authority by allowing the Attorney
General to decide whether and how sex offenders convicted before SORNA's
enactment should be required to register.

Majority (Phillips, J.), affirmed: There was sufficient evidence for any rational
trier of fact to find the defendant guilty beyond a reasonable doubt of malice-
murder during a bank robbery (under a theory of aiding and abetting), based
on testimony indicating that he knew his codefendant intended to shoot people
at the bank if necessary, among other things. Additionally, the petitioner did not
demonstrate that his trial counsel was constitutionally ineffective for failing to
make certain objections because he did not show prejudice. Nor was counsel
constitutionally ineffective during sentencing for failing to present better
mitigating evidence because he did not show that additional evidence would
have made a different sentencing outcome reasonably probable.

Concurring (Gorsuch, J.): The Oklahoma court's decision to overrule earlier
precedents that required the government to prove that the defendant
personally intended the death of the victim without substituting a new mens
rea could become problematic by allowing capital punishment for a strict
liability offense. However, as applied to the petitioner, relief is not warranted
since the court found that the petitioner was guilty under its earlier formulation
that required intent to kill, and thus the decision did not involve an
unreasonable application of the Supreme Court's Eighth Amendment
jurisprudence.

Majority (per curiam), rejected petition for rehearing en banc.

Dissenting (Hartz, J.): The claim that an amendment to the Colorado
constitution (adopted by voter initiative) requiring advance voter approval of
new taxes violated the Guarantee Clause of the U.S. Constitution is a
nonjusticiable political question based on Supreme Court precedent.

Dissenting (Tymkovich, J.): The panel wrongly extended the doctrine of
legislative standing by allowing the legislator-plaintiffs to allege injury on the
ground that the constitutional provision diluted their core legislative prerogative
to increase taxes, because that extension may provide standing for legislators
to attack nearly any policy provision codified in the state constitution.

Dissenting (Gorsuch, J.): There were no judicially manageable standards for
evaluating the plaintiffs' Guarantee Clause claim and thus it was
nonjusticiable.
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Majority (Seymour, J.), affirmed: District court's denial of defendant's motion to
suppress and motion to dismiss was affirmed because the officer had a
reasonable suspicion that the car in which defendant was a passenger was
following too closely.

Concurring (Gorsuch, J.): Court was bound by precedent to accept that
government did not have to prove that defendant knew he was a felon to
convict him of violating federal law barring firearm possession by a felon, and
defendant might have been more successful in his challenge to the traffic
ordinance for which he was stopped if he had argued that it failed to afford
reasonable notice regarding proscribed conduct.

Majority (Backarach, J.), reversed and remanded with instructions to vacate
and award summary judgment to plaintiffs on as-applied Equal Protection
claim: A Colorado statute that capped individual contributions to write-in
candidates and the nominees of minor parties at a lower amount than major
party nominees violated the Fourteenth Amendment's Equal Protection
Clause.

Concurring (Gorsuch, J.): Although there may be room for debate on whether
the majority was correct in applying a strict scrutiny standard to the statute, the
Colorado statute was unconstitutional under any of the potentially applicable
standards.

Majority (Anderson, J.), vacated and remanded with directions to grant motion
to intervene: Environmental groups were permitted intervention as a matter of
right in a suit challenging the U.S. Forest Service's plan for reducing the
number of roads in a national forest that could be used by motor vehicles.

Dissenting (Gorsuch, J.): The motion to intervene was properly denied
because the case involved a single issue and there was no conflict between
the existing government defendants and the intervening environmental groups.

Majority (Briscoe, J.), reversed and remanded with directions to vacate: When
an officer gathered evidence of possession of illegal drugs and a weapon
during a traffic stop that was premised on a misreading of a traffic ordinance,
the district court should have granted a motion to suppress the evidence
gained during the stop, and the convictions should be vacated.

Dissenting (Gorsuch, J.): The appellate court should have remanded the case
for further investigation into whether the traffic stop was reasonable even if it
was based on a misreading of the traffic ordinance.

Majority (Tymkovich, J.), with regard to issues discussed below, reversed and
remanded with instructions: Closely held commercial businesses were eligible
for protection under the Religious Freedom Restoration Act (RFRA) and had
established a likelihood of success on the merits that their religious exercise
rights were substantially burdened by the contraceptive coverage requirement
of the Patient Protection and Affordable Care Act (ACA).

Concurring (Hartz, J.): All corporations come within the protection of the Free
Exercise Clause and RFRA, and, because the ACA compelled corporations to
act contrary to religious beliefs, it imposed a "substantial burden" on free
exercise.

Concurring (Gorsuch, J.): In addition to the businesses themselves, the
businesses' owners were entitled to relief under RFRA, and the Anti-Injunction
Act did not preclude the court from supplying such relief.

Concurring (Bacharach, J.): The matter should be remanded to the district
court to perform the balancing of interests test necessary to decide whether to
grant a preliminary injunction, and the individual business owners' claims
should be dismissed on prudential-standing grounds because their claims
were derivative of claims of their respective businesses.

Dissenting in part (Briscoe, C.J.): Because the commercial businesses did not
produce sufficient evidence to establish likelihood of success on the merits,
the district court properly denied the motion for preliminary injunction.

Concurring in part and dissenting in part (Matheson, J.): The district court did
not abuse its discretion in denying a preliminary injunction to the corporate
plaintiffs, as the corporate entities failed to meet their burden to show that
RFRA applied to them, but remand was appropriate for further consideration of
the individual plaintiffs' request for a preliminary injunction.
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Majority (Hartz, J.), affirmed: Defendant given a sentence of death in
Oklahoma state court for first-degree murder and robbery with a dangerous
weapon failed to show in an evidentiary hearing that he was given ineffective
assistance of counsel.

Concurring (Gorsuch, J.): No postconviction evidentiary hearing should have
been held by the district court because the evidentiary hearing was granted
based on a 10" Circuit decision interpreting the rules of the Oklahoma Court of
Criminal Appeals (OCCA) that OCCA subsequently held was wrongly decided,
and OCCA had the final say in explaining the meaning of state law.

Majority (Hartz, J.), reversed and remanded: The warrant authorizing the
search of the defendant's storage unit was defective because it lacked
sufficient information connecting the use or ownership of the unit to the
defendant, and the "good faith exception" did not apply because the defect
was so apparent that the officers who executed the warrant lacked an
objective good-faith basis to believe it was valid; therefore, the motion to
exclude the results of the search should have been granted.

Concurring (Anderson, J.): While circuit precedent in United States v.
Gonzales, 399 F.3d 1225 (10lh Cir. 2005), required the result reached by the
majority, Gonzales may have unintentionally restricted the application of the
good faith exception.

Dissenting (Gorsuch, J.): The presumption that a law enforcement officer acts
in good faith when executing a search warrant issued by a magistrate applied
in this case, and the warrant at issue was not so lacking in indicia of probable
cause so as to render official belief that probable cause existed entirely
unreasonable.

Majority (Murphy, J.) affirmed: A private school placement without the consent
or referral of a school district is reimbursable under the Individuals with
Disabilities Education Act (IDEA) if four conditions are met: (1) the public
school district did not make a "free appropriate public education" available to
the disabled child in a timely manner; (2) the placement is in a state-accredited
school; (3) the private placement provides special education; and (4) additional
services provided by the private placement are not "related services" under
IDEA. Under this test, the district court did not err in concluding that the
petitioner's claimed expenses were reimbursable.

Concurring in the judgment (Gorsuch, J.): The majority correctly concluded
that the petitioner's claimed expenses were reimbursable under IDEA, but
establishing a new-four part reimbursement test was unnecessary because the
facts of the case satisfied any of the preexisting tests for reimbursement used
in other circuits.

Majority (Briscoe, C.J.), reversed and remanded: The district court committed
plain error in basing the length of the defendant's sentence, following
revocation of his supervised release, on the defendant's purported drug
rehabilitation needs.

Concurring (Gorsuch, J.): The district court's error met all prongs of the plainly
erroneous standard, and thus warranted reversal, because there was a
reasonable probability the defendant's sentence would have been shorter but
for consideration of drug rehabilitation needs, and the error was clear and
obvious, rather than subject to a reasonable dispute, and called into question
the fairness, integrity, or reputation of the judicial proceedings.

Majority (per curiam), petition for rehearing en banc denied.

Concurring (Murphy, J.): The petitioner waived the argument advanced in his
petition for rehearing en banc when he entered his conditional guilty plea in
district court without preserving the issue and further forfeited the argument by
failing to raise it before the district court; the specific facts and legal issues in
the case did not warrant en banc review.

Dissenting (Gorsuch, J.): An en banc rehearing should have been granted
because prior Tenth Circuit precedent interpreting the statutory crime for which
the defendant entered a conditional guilty plea—possession of a firearm by a
felon—incorrectly concluded the crime did not require the defendant to have
been aware of his status as a felon, and the defendant did not waive or forfeit
the argument that this mens rea requirement applies.
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Majority (Holmes, J.), affirmed in part and reversed in part: District court
correctly denied habeas relief for petitioner's claims that his counsel was
constitutionally ineffective at his criminal murder trial, and that he was denied
his constitutional rights to due process and a fair trial during his separate trial
to determine mental retardation, a finding of which would have precluded the
death penalty. However, the court granted a writ of habeas corpus for the
petitioner's capital sentence on the ground that counsel failed to present
adequate mitigating factors.

Concurring in part and dissenting in part (Gorsuch, J.): Judge Gorsuch
declined to join the majority's discussion of whether the petitioner had a
constitutional right to counsel in his postconviction proceeding to determine
mental disability, and as well as its holding that petitioner's counsel was not
constitutionally effective at the sentencing phase of the original trial. On the
latter point, petitioner was not prejudiced by counsel's performance at
sentencing because there was no reasonable probability that the jury would
have concluded that capital punishment was not warranted had counsel
presented additional evidence for mitigation purposes.

Majority (Murphy, J.), affirmed: Plaintiff could not show plain error in district
court's application of an erroneous legal standard to determine tribal immunity
to suit.

Concurring (Gorsuch, J.): Judge Gorsuch elaborated that a limited liability
corporation organized under state law, but that is owned by a corporation that
is owned and regulated by a tribe, is not entitled to tribal sovereign immunity.

Majority (McKay, J.), reversed in part and remanded: Police officer had
probable cause to believe that defendant's car contained illegal drugs and thus
the traffic stop was lawful. Also, defendant's consent to a pat down was not
coerced and thus lawful. However, the district court erred in failing to suppress
postarrest statements that defendant made without the benefit of Miranda
warnings, and thus the defendant was entitled to withdraw his conditional plea
of guilty.

Concurring in part and dissenting in part (Gorsuch, J.): While defendant's
postarrest statement was erroneously admitted as evidence, the suppression
error was harmless, and thus the district court's ruling should have been
affirmed.

Majority (Murphy, J.), affrmed: District court correctly denied motion to
suppress because the officers' warrantless entry into defendant's residence
(where contraband was discovered) was lawful because the officers thought
that the residence's occupants were destroying evidence, and thus the exigent
circumstances exception to the warrant requirement was applicable.

Concurring in the judgment (Gorsuch, J.): Judge Gorsuch disagreed with the
majority's view that the defendant waived his argument that the police created
an exigency by threatening to enter without permission or a warrant.
Nevertheless, that argument would have failed because the exigency did not
arise from the officer's conduct at the house but, rather, from facts that the
police learned before arriving there.

Majority (Holloway, J.), vacated and remanded: When calculating the sentence
for unlawful reentry under the U.S. Sentencing Guidelines, a 16-level upward
adjustment under Guideline §2L.1.2 (for previously committing a drug
trafficking felony for which the sentence imposed exceeded 13 months) could
not be applied when the sentence for the felony was imposed after the
defendant committed the offense of illegal reentry.

Dissenting (Gorsuch, J.): Because the notes accompanying §2L1.2 instruct
that, to determine the length of the sentence imposed, the court must include
"any term of imprisonment given upon the revocation of probation, parole, or
supervised release," that compels the inclusion of sentences imposed after the
defendant unlawfully reentered.
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Majority (Anderson, J.), affirmed: In a prosecution for unlawfully possessing a
weapon as a convicted felon in violation of 18 U.S.C. §922(g)(1), the
government does not need to prove that the defendant knew of his felonious
status.

Concurring in the judgment (Gorsuch, J.): Circuit precedent required the
majority's holding, but that earlier ruling was erroneous, and the government
should be required to prove knowledge for all elements of §922(g)(1), given
the language of 18 U.S.C. §924(a)(2), which provides penalties for knowingly
violating §922(g).

Majority (McKay, J.), affirmed: The Occupational Safety and Health Review
Commission did not abuse its discretion in finding a serious violation of safety
regulations by petitioner for failing to train a deceased employee to recognize
and avoid the electrocution hazard presented by a high-voltage power line at
his worksite, and imposing a $5,500 penalty against the petitioner.

Dissenting (Gorsuch, J.): It was not shown that a reasonably prudent employer
would have anticipated the electrical hazard the deceased encountered, and
thus the employer was not required to train him to recognize and avoid it.

Majority Opinion (Hartz, J.), vacated and remanded: District court lacked
jurisdiction to hear the dispute because the claim had been mooted by the time
of the court's ruling, given that during the litigation the defendant insurance
company had stipulated that the contested policy covered the plaintiff's claim,
and there was no reason to believe that a related dispute would arise in the
future to require the requested declaratory relief.

Concurring (Gorsuch, J.): An additional reason why there was no justiciable
Article Ill case or controversy was that, during the pendency of the appeal, the
insurance policy expired and no claims had been filed during the policy period
on which the parties disagreed about insurance obligations.

Majority (Lucero, J.), vacated and remanded: District court lacked jurisdiction
to review the merits of the plaintiff's claims seeking a refund of coal
reclamation fees it allegedly overpaid because the reclamation fee was not an
internal revenue tax within the meaning of 28 U.S.C. §1346(a)(1) and, thus, by
statute, the claims could be brought only in the U.S. Court of Federal Claims.

Concurring (Gorsuch, J.): The plain language of §1346(a)(1), using the terms
"internal revenue tax" and "internal revenue law," were not ambiguous but, still,
compelled reversal because the statute that provided for coal reclamation fees
was not a revenue law, and the reclamation fee was not a tax, so the district
court lacked jurisdiction to rule on the dispute.

Majority (Kelly, J.), vacated and remanded: The environmental groups' lawsuit
challenging as preempted the county's assertion of a right of way over federal
lands managed by the Bureau of Land Management and the National Park
Service was dismissed because the groups lacked prudential standing to
vindicate the property rights of the federal government.

Concurring in the judgment (Gorsuch, J.): The court lacked jurisdiction and the
lawsuit should have been dismissed, given that the dispute had largely been
mooted because the local ordinance at issue was no longer in force and the
legislature had not expressed intent to reenact the challenged law. And the
claims that were not moot could not be redressed by a favorable decision by
the court because the dispute really involved competing federal entitlements,
and thus there was no constitutional standing.

Dissent (Lucero, J.): The object of this lawsuit was not to enforce federal
property rights but to enjoin a preempted local ordinance that conflicted with
federal regulations banning off-highway vehicle use on protected federal lands
and that was harming the environmental groups' aesthetic and recreational
interests. The majority's decision allowed the United States to be stripped of its
property rights outside of a Quiet Title Act claim. And the concurrence wrongly
concluded that there was no evidence that the county would resume its
unlawful activity. Further, the concurrence wrongly concluded that the plaintiffs’
injuries could not be redressed because an injunction likely would have
redressed the alleged injuries to their aesthetic and recreational interests.
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Majority (per curiam), petition for rehearing en banc denied.

Dissenting (Kelly, J.): The panel misapplied the religious endorsement test to
crosses placed by the Utah Highway Patrol Association on public property to
memorialize troopers killed in action by incorrectly focusing on the religious
nature of the crosses themselves and not the memorial message they
conveyed.

Dissenting (Gorsuch, J.): The circuit had repeatedly misapplied the reasonable
observer/endorsement test. And in this case, the panel's holding erroneously
rested on the notion that it could imagine a hypothetical reasonable observer
that could think that Utah, by allowing the crosses on public property, endorsed
religion, allowing for the conclusion that the displayed crosses were
unconstitutional.

Majority (Tacha, J.), affirmed: District court did not abuse its discretion in
awarding attorneys' fees for both an initial trial and a less-successful
postremand trial, and it correctly held that it could not award appellate
attorneys' fees that had not been requested on appeal.

Concurring in part and dissenting in part (Gorsuch, J.): The district court did
have jurisdiction over the plaintiff's request for appellate attorneys' fees;
moreover, the claims processing procedure for such appellate attorneys' fees
was unclear, so the plaintiff should not have been denied congressionally
authorized fees.

Concurring in part and dissenting in part (McKay): The unsuccessful claims the
plaintiff raised in the second jury trial were insufficiently related and should not
have been awarded.

Majority (Seymour, J.), reversed and remanded: Dismissal was improper
because complaint plausibly alleged a violation of Fourth Amendment rights
where parody would not constitute the crime of criminal libel for purposes of a
probable cause determination.

Concurring (Gorsuch, J.): The majority was correct that probable cause did not
exist to think that the column constituted “criminal libel," but the majority
should simply have relied on precedent rather than wading into the thicket of
justifying the precedent's treatment of parody.

Majority (Holmes, J.), affirmed: Petition for review of Fish & Wildlife Service
decision to reintroduce an experimental population of an endangered bird was
properly denied, as the decision violated neither the Endangered Species Act
nor the National Environmental Policy Act (NEPA).

Concurring (Gorsuch, J.): The court panel does not endorse looking outside
the administrative record itself, absent limited circumstances; the panel's
analysis as to whether review should be further restricted to the NEPA
Environmental Assessment is nonessential dicta.

Majority (Henry, J.), affirmed in part and vacated and remanded in part:
Dismissal for failure to exhaust administrative remedies and summary
judgment for defendant were proper for most claims in Muslim inmate's lawsuit
under the Religious Land Use and Institutionalized Persons Act of 2000
(RLUIPA). For two claims, the record contained insufficient evidence to
determine whether the burden on the inmate's religious exercise was justified
by a compelling governmental interest and was the least restrictive means of
accomplishing that interest.

Concurring (Gorsuch, J.): Judge Gorsuch wrote to clarify that the court did not
hold, for example, whether a prisoner who may eat the offered vegetarian diet
but who is denied any access to halal-certified meats can state a RLUIPA
claim.
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Majority (Ebel, J.), affirmed in part and reversed and remanded in part: The
district court did not clearly err in dismissing five charges of an indictment after
factually finding them precluded by an earlier plea agreement. However, the
district court legally misinterpreted the earlier plea agreement in dismissing
two other charges because the government knew only of the defendant's
status as a member of the Aryan Brotherhood, not of his murder-related
conduct.

Concurring in part and dissenting in part (Gorsuch, J.): The same logic that
compelled the majority's reinstatement of the two charges also compelled the
reinstatement of the five other charges. The record was devoid of evidence
that any of the charges arose from conduct known to the government at the
time of the earlier plea agreement.

Majority (Tymkovich, J.), reversed and remanded: Summary judgment was
improper because a reasonable jury could find the plaintiff's injuries sufficient
to satisfy the minimal threshold injury requirement for an excessive force
claim, and clearly established law provided a triable claim of excessive force
under the circumstances.

Concurring in the judgment (Gorsuch, J.): The majority did not need to
evaluate whether the plaintiff suffered a non-de minimis injury, an inquiry
previously required only in cases involving allegations of overly tight
handcuffing.

Majority (per curiam), petition for panel or en banc rehearing denied. See
earlier case below, 571 F.3d 1086 (10" Cir. 2009).

Concurring (Kelly, J.): The three concurring judges wrote to address Judge
Gorsuch's dissent, saying that the panel opinion simply remanded the matter
to the district court to craft a remedy for a Sixth Amendment violation,
ineffective assistance of counsel in advising the defendant concerning a plea
offer.

Dissenting (Gorsuch, J.): The denial "overturned a state jury verdict for first-
degree murder when the defendant admits he received a fair trial and no one
questions that his conviction is supported by overwhelming evidence," and
furthered a split among courts by providing that a lawyer's advice to reject a
plea agreement may constitute a violation of the Sixth Amendment,
notwithstanding the lawyer's plea bargain advice having not infringed upon a
legal entitlement owed to the defendant.

Majority (McConnell), remanding after initial en banc review in one case and
reinstating panel decision after rehearing en banc in another case: A state rule
of evidence for deciding ineffective assistance of counsel claims, Rule 3.11,
did not allow supplemental evidence that would have been allowed under
federal law. Thus, the state court did not "adjudicate" the defendant's claim "on
the merits" because it did not consider evidence that was material, but not in
the record, and its decision was not entitled to deference under the
Antiterrorism and Effective Death Penalty Act (AEDPA).

Dissenting (Gorsuch, J.): The court should have certified the state law
question to the state. The state court did adjudicate the defendant's ineffective
assistance claim on the merits, and under AEDPA, a federal court should not
review a state court's findings de novo where the substantive result is
reasonable, without inquiring into the processes.

Dissenting (Tymkovich, J.): The majority erroneously construed Rule 3.11 as
more burdensome on a criminal defendant than the federal standard for
ineffective assistance of counsel, and crafted an unduly narrow definition of
"adjudication on the merits" that sidelined the deferential standards of review
of AEDPA.

Dissenting (Briscoe, J.): Judge Gorsuch's dissent was correct that the best
method of resolving the questions would be certification, but Judge
Tymkovich's dissenting analysis of Rule 3.11 was correct, and the majority
applied an unduly narrow definition to the phrase "adjudicated on the merits."
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Majority (Ebel, J.), affirmed: Applying Utah law to determine elements of claim
and federal law to determine whether the plaintiffs provided sufficient evidence
to withstand summary judgment, the court agreed with the district court's
determination that the plaintiffs failed to provide evidence upon which a
reasonable jury could conclude that race organizers were grossly negligent.
Nor did the district court abuse its discretion by excluding plaintiffs' expert for
lack of qualification and unreliability.

Concurring in part and concurring in the judgment (Gorsuch, J.): Judge
Gorsuch would have affirmed the district court's exclusion of the plaintiffs'
expert on the basis that his testimony was not relevant to the gross negligence
claim.

Rehearing en banc denied on a 6-6 vote. The three-judge panel had held that,
in context, a Ten Commandments monument at a courthouse had the
impermissible principal effect of endorsing religion in violation of the
Establishment Clause. 568 F.3d 784 (10lh Cir. 2009).

Dissenting (Kelly): The court should have reheard the case because the panel
decision misconstrued Supreme Court precedent, particularly Van Orden v.
Perry, to which the case was factually similar. The panel endorsed a "heckler's
veto"; wrongly imputed the motives of a private citizen to the commissioners
who accepted the citizen's proposal to find endorsement; and overemphasized
community size to the disadvantage of smaller communities.

Dissenting (Gorsuch, J.): The court should have reheard the case for at least
three reasons: (1) the court should have reconsidered en banc its earlier
Establishment Clause precedent in light of other circuits' interpretations of
Supreme Court precedent; (2) the panel misapplied its "reasonable observer"
test; and (3) the Supreme Court had found factually analogous displays
acceptable.

Majority (per curiam), reversed and remanded: Having determined that the
criminal defendant received ineffective assistance of counsel in rejecting a
plea offer, the state court of criminal appeals' remedy of sentence modification
was insufficient in light of the due process violation.

Dissenting (Gorsuch, J.): The majority holding improperly recognized a
constitutional right to a plea bargain. Even though defendant's counsel
provided deficient assistance, there was not an independent showing of
prejudice to support a Sixth Amendment claim. "Because the right to effective
assistance exists to serve the underlying purpose of ensuring a fair trial, a
violation of the right requires some showing that counsel's deficiency impacted
the fair trial right," and the defendant in this case received a fair trial.

Majority (Lucero, J.), affirmed in part and reversed in part. Two factually
distinct injuries pleaded in the same cause of action constituted distinct
"controversies or claims," one of which fell within the scope of the contract's
arbitration which, pursuant to circuit precedent, the court interpreted as narrow.

Concurring (Gorsuch, J.): Judge Gorsuch questioned the merit of Tenth Circuit
precedent implicating classification of arbitration clauses as broad or narrow.

Majority (Kelly, J.), affirmed: Summary judgment against claim under 8504 of
the Rehabilitation Act of 1973 was correct because the plaintiffs failed to
present a genuine issue of material fact that the Department of Motor Vehicles
acted with deliberate indifference with respect to a federally protected right; the
department did act in response to the plaintiff's request for accommodation.

Concurring in the judgment (Gorsuch, J.): The law in question requiring certain
supervision of 15-year-olds for driving practice did not discriminate against
disabled parents to even trigger the need for any remedial process to find a
reasonable accommodation. If it had discriminated, however, the state
defendants' argument that they were bound to follow state law would be
unavailing because "a state law at odds with a valid Act of Congress is no law
at all.”
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Majority (Briscoe, J.), affirmed: The district court did not err in denying two
claims made in a counterclaimant's motion to amend judgment. On the first
claim, there was insulfficient evidence under California law to determine the
value of the warranties that the other party breached; moreover, the
counterclaimant did not provide evidence that it was likely that, for damages
allegedly resulting from liability to a third party, that third party was likely to
hold it liable. On the second claim, the district court appropriately declined to
reduce the damages awarded to the other party because the counterclaimant
did not allocate concurrent damages in good faith.

Concurring in part and dissenting in part (Gorsuch, J.): There was insufficient
evidence to determine the value of the warranties that the counterclaimant
breached, but the majority did not need to address the likelihood of third-party
liability. As to the second claim, California law did permit the allocation of
concurrent delay damages, and the court could and should have made factual
findings to accomplish such allocation.

Majority (Murphy, J.), reversed and remanded: In light of conflicting evidence,
the plaintiff should have been able to take her Family Medical Leave Act
(FMLA) retaliation and sex discrimination claims to the jury.

Concurring in part and dissenting in part (Gorsuch, J.): Judge Gorsuch joined
the majority as to reversing the FMLA claim, but would have affirmed the
district court regarding gender discrimination under Title VII. The record lacked
evidence that the employer treated the plaintiff less favorably than similarly
situated male employees.

* Judge Gorsuch was sitting by designation on the U.S. Court of Appeals for
the Ninth Circuit in this case.

Majority (per curiam), reversed and remanded: In determining that plaintiff was
not entitled to Social Security disability insurance benefits, the administrative
law judge (ALJ) failed to properly weigh evidence when rejecting the plaintiff's
mental disability claim and her testimony regarding the severing of her
physical pain.

Dissenting (Gorsuch, J.): The ALJ's decision was supported by substantial
evidence and thus should have been upheld.

* Judge Gorsuch was sitting by designation on the U.S. Court of Appeals for
the Ninth Circuit in this case.

Majority (per curiam), affirmed: While debtors' direct appeal of the bankruptcy
court's dismissal of their bankruptcy petition was statutorily permitted, and it
was appropriate for the appellate court to exercise discretion to consider the
appeal, the bankruptcy court's dismissal was warranted because a
presumption of abuse had been raised by the debtors' omission of private
disability insurance benefits from their calculation of their current monthly
income.

Dissenting (Gorsuch, J.): The petitioners' appeal should have been dismissed
for lack of jurisdiction, and the majority's finding that jurisdiction existed ran
afoul of Supreme Court directions concerning statutory limits on appellate
jurisdiction and exacerbated a circuit split.

Majority (Tymkovich, J.), affrmed: Where defendant was convicted for illegally
selling or possessing a machine gun and his primary defense was entrapment,
three emails between the defendant and the informant that were not disclosed
by the government were not sufficiently material to cast doubt on the jury's
verdict.

Concurring (Parker, J.): Of particular importance in demonstrating that the
defendant was predisposed to possess the gun, and therefore not entrapped,
was evidence that he knowingly possessed the gun before meeting the
informant. The jury could have convicted on the possession count without
even having to consider entrapment, even if the verdict on that count would be
insupportable with respect to selling the gun.

Dissenting (Gorsuch, J.): The court misapplied the Supreme Court's Brady v.
Maryland standard of review; at least one suppressed email was material to
the defendant's entrapment defense. The court should have reversed and
remanded for a new trial.
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Majority (Kelly, J.), affirmed: Defendant's conviction for failing to register
pursuant to the Sex Offender Registration and Notification Act (SORNA) was
reviewed de novo. SORNA did apply to the defendant, who failed to register
during the "gap period" between the law's enactment and the Attorney
General's Interim Rule clarifying that SORNA requirements took effect upon
enactment; the defendant was originally required to register under state law
prior to the enactment of SORNA. SORNA also did not violate the Ex Post
Facto, Due Process, or Commerce Clauses, and the defendant lacked
standing to bring his nondelegation doctrine claim.

Concurring (Gorsuch, J.): The statutory provision regarding retroactive
application to prior offenders was ambiguous, but based on traditional
statutory interpretation tools, it was clear congressional intent that SORNA
should apply to those in the defendant's circumstances. For example, "when
presented with a statute with a potential misplaced modifier or clause that
might apply to more than just one antecedent, we must consult the
surrounding context and structure before reflexively enforcing any construction
of the statute.”

Dissenting (McConnell, J.): The statutory provision regarding retroactive
application to prior offenders was not, as the court found, ambiguous, and its
text could be read alone as grammatically clear. SORNA did not apply to prior
offenders unless and until the Attorney General exercised his statutory
authority to specify whether and how it would do so.

Majority (Hartz, J.), reversed and remanded: A former colonel's challenge to
nonretention decision by the Oklahoma Army National Guard did not invoke a
recognized cause of action against the named defendant, the adjutant general
of Oklahoma; the plaintiff also lacked a constitutionally protected liberty or
property interest in continued National Guard employment.

Concurring in the judgment (Gorsuch, J.): Dismissal was warranted because
the case concerned a military discharge decision and was therefore
nonjusticiable; authority over discrete military personnel decisions was
constitutionally committed to the political branches.

This decision is a reissuance, with corrections therein, of 540 F.3d 1187, listed
below.

Majority (Hartz, J.), reversed and remanded: A former colonel's challenge to
nonretention decision by the Oklahoma Army National Guard did not invoke a
recognized cause of action against the named defendant, the adjutant general
of Oklahoma; the plaintiff also lacked a constitutionally protected liberty or
property interest in continued National Guard employment.

Concurring in the judgment (Gorsuch, J.): Dismissal was warranted because
the case concerned a military discharge decision and was therefore
nonjusticiable; authority over discrete military personnel decisions was
constitutionally committed to the political branches.

Majority (Kelly, J.), affirmed: Criminal sentence imposed for child pornography
conviction, which was below the range suggested by the U.S. Sentencing
Guidelines, was substantively reasonable.

Concurring (Gorsuch, J.): Judge Gorsuch wrote separately to emphasize the
narrowness of court's holding, as the government's failure to contest the
defendant's appeal under the standard established by a Supreme Court
decision issued after its initial brief compelled the circuit court to affirm the
district court's opinion.

Majority (Henry, C.J.), vacated and remanded: False statement made by
criminal defendant to a probation officer who was preparing a presentence
report constituted a prosecutable offense under federal law; the statutory
exception for statements made in judicial proceedings did not apply, as the
probation officer enjoyed discretion regarding what information to include in his
presentence report to the court.

Concurring (Gorsuch, J.): While joining the majority opinion, Judge Gorsuch
wrote separately to further elaborate on why he believed the plain text of the
criminal statute covered the defendant's conduct.

Dissenting (Holloway, J.): The defendant's conduct fit into the parameters of
the judicial proceedings exception.
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Controlling (Briscoe, J.), Reversed and remanded: The district court erred in
dismissing plaintiffs' case against an expert witness whom they had hired in a
medical malpractice case; the district court's decision was based on mistaken
finding that the expert's change of position was not the proximate cause of
summary judgment having been granted against the plaintiffs in the underlying
medical malpractice case.

Concurring in part and dissenting in part (Gorsuch, J.): While agreeing with the
majority on the matter of proximate cause, Judge Gorsuch argued that multiple
other grounds existed for affirming the district court's dismissal, including a
lack of factual allegations suggesting tortious conduct by the defendant.

Majority (per curiam), rejected petition for rehearing en banc.

Dissenting (Gorsuch, J.): Dissenting (Gorsuch, J.): An en banc rehearing
should have been granted because the panel decision, addressing a challenge
to the constitutionality of a local zoning ordinance that restricted an adult
bookstore's location, created two circuit splits, differed from all circuits in its
treatment of how rural jurisdictions could rely on "urban” studies regarding the
secondary effects of adult businesses, and addressed a case of great practical
importance.

Responding to dissent (Lucero, J.): The panel decision did not create a circuit
split; under the circuit's local, a potential circuit split is not, standing alone, a
sufficient reason to grant en banc review; and the panel decision does not
preclude rural governments from relying on urban studies in appropriate
contexts.

Majority (Henry, J.), affirmed: The government's appeal was timely. However,
the district court's factual findings were not clearly erroneous; defendant's
friend lacked actual or apparent authority to consent to a warrantless search of
the defendant's apartment, and the good faith exception to the exclusionary
rule was inapplicable. The government could not meet its burden of
demonstrating a third party's apparent authority because the officers, faced
with an ambiguous situation, proceeded without making further inquiry.

Dissenting (Gorsuch, J.): The appeal should have been dismissed as time-
barred. The 30-day appellate clock should have begun when the court rejected
the government's first and second motions for reconsideration, not when it
rejected the supplemental motion that the government filed thereafter; these
filing deadlines are jurisdictional and not susceptible to equitable tolling.

Majority (Ebel, J.), reversed and remanded: Federal law does not preempt a
state from exercising its authority to impose conditions on wireless service
providers seeking to be designated as an eligible telecommunications carrier
(ETC) under 42 U.S.C. §214(e)(2), and ETC designations under this provision
are not required to undergo a formal rulemaking procedure.

Dissenting (Gorsuch, J.): Majority had reversed district court on the basis of
arguments that had not been raised by that court or advanced on appeal, and
to which the appellee did not have an opportunity to respond.
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Affirmed in part by a majority and in part by an evenly divided court (Ebel, J.):
Because the en banc court was evenly divided as to whether plaintiff
presented sufficient evidence that his employer's stated reason for his
suspension was a pretext for actionable discrimination under Title VII of the
Civil Rights Act of 1964, the district court's grant of summary judgment in favor
of the defendant-employer was affirmed. As to the employee's claim that his
postsuspension termination was based on discrimination, a majority affirmed
the district court's conclusion that plaintiff failed to produce sufficient evidence
that the employer's proffered reason was pretextual.

Concurring (Hartz, J.): The judges joined Judge Ebel's opinion, but separately
concurred to express the belief that the Tenth Circuit should no longer follow
the test for qualified immunity set forth by the Supreme Court in McDonnell
Douglas Corp. v. Green.

Concurring in the judgment (McConnell, J.): No reasonable factfinder could
construe the proffered reason for both plaintiff's suspension and termination as
pretext for discrimination.

Concurring (Gorsuch, J.): Although Judge Gorsuch joined Judge Ebel's opinion
and much of Judge McConnell's concurrence, he wrote separately to note that
the discussion of whether interpretations of Title VII should be informed by the
antidiscrimination provision in the Immigration Reform and Control Act of 1986
in both Judge McConnell's opinion and the dissent was not necessary to the
disposition of the case and was a novel legal argument that should not have
been decided.

Dissenting in part (Lucero, J.): Plaintiff presented sufficient evidence to survive
summary judgment on his claim that he was suspended and then terminated
as a result of national origin.

Majority (Kelly, J.) affirmed in part, reversed in part and remanded: The en
banc court held, among other things, that law enforcement officers were not
entitled to qualified immunity on an unlawful seizure claim arising out of an
arrest for potential child sexual abuse when the arrest was based on an
uncorroborated double-hearsay statement from a two-year-old child; and the
officers lacked reasonable suspicion for an investigative detention of the
arrestee's spouse when the spouse was not implicated in any wrongdoing. As
to the separate claims for excessive use of force, genuine issues of material
fact existed as to whether the officers used excessive force against the
spouse, but the officers were entitled to qualified immunity on the excessive
force claim by the arrestee.

Concurring in part and dissenting in part (Gorsuch, J.): While the officers
violated the arrestee's Fourth Amendment rights by arresting him without
probable cause, the officers should have been given qualified immunity
because the law on probable cause based on minor's reports of sexual abuse
was not clearly established at the time; however, the officers were not entitled
to qualified immunity on their seizure of the spouse because no reasonable
officer would have thought that they were permitted to enter the home and
perform a seizure under the circumstances. On the excessive force claims, the
officers' use of force against both the arrestee and spouse was in the range of
what was reasonable and should not have given rise to a separate claim for
either plaintiff.

Concurring in part and dissenting in part (Hartz, J.): Judge Hartz agreed with
Judge Gorsuch's dissent, but wrote separately to propose that each plaintiff's
causes of action be treated as a unified claim for invasion of Fourth
Amendment rights of the person.

Concurring in part and dissenting in part (McConnell, J.): Judge McConnell
agreed with Judge Gorsuch's conclusion that the operative legal principles
related to probable cause based on minor's statements were not clearly
established at the time of arrest, but agreed with the majority in other respects.

Source: Congressional Research Service, based upon an examination of court decisions compiled through a search of the Lexis database.
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